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PREFAC 


Judge could afford him no help. 'Thongh it could aot 
in all cases bo satisfactory to him to rety tmplicilly on 
tho opinion of a subordinate officer, yot as that was the 
only alleruntive botweon perpelyating inflistion from 
ignorance and doing so from a blind confidones, if was 
accepted as tho lessor evil, and to that oevtent avly wes 
the institution an efficacious means of doaling juatice. 
But since the passing of tho law voforved to, Judicial Of 
ficors havo been left to exorcise thoirown, jrdgmont in tho 
exposition and unravelment of doubtful and coutestod 
points in IZindoo and Mahomedan law, and the need for 
a Library of Books treating of those systems of law has 
therefore boen most pressing, 'Tho Mnylish translation. 
of the Jftecshara having long sinco passod ont of print 
anew edition of it is now offered io the public, sip. 
plemented by an Index, a Table of Saecession, aud an 
Appendix containing a collection of precodents tof tha” 
decisions of TTor Majosty’s Privy Corneil, and of tho 
Sudder and Tigh Courts of tho diffevont Prosidencies, 
No exertion has heen spared ta maka the veluma usetal 
and acceptable to the Law Couris throughonl tho coins 
try, anda ready book of reference do all in qnatlors off 
Tlindoo Law, and the publisher will consider himertit 
sufficiently recompensed if his humble lehors ean bet soy 
cure the approval of a kind and discriminating publie. 
Should the book meet with the patronage anticipated, 
other treatises on [Tindoo and Muhomedan Law will bo 
reprinted on asimlar plan and duly published, 


CaLcvita, 
January 1865. 
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CHAPTER 1. 





SECTION I. 


Definition of Tnheritance ; and of partition, —Dis. 

quisition on Property. 

1. Eviprncr, human and divine, has beon thus 
explained with [its vavious] distinctions; tho parli- 
tion of heritage is now propounded by tho imago of 
holiness. 





ANNOTATIONS. 

J, Evidence human and divine,] Intending lo oxpornd with great onra 
the chaptor on inhorilance, tho author shows by this vorse the connexion, 
of the frat and sccond volumes of tho book, Subod’hént, 

Tho image of holiness.] Yasnyvawaroxa, boaring tho litle of contempla- 


tive saint ¢Vogiswara,) and here tormed tho image of holiness (1og~ 
aamiru.) BALAM-BIELIFA, 


NIE MITACSITARA CHAY. 4, 


2 Tore the term heritage (daya) signifies that 
wealth, which becomes the proporty of another, 
solely by veason of relation to tho owner. 

8. Itisof two soris: unohstructed fapratibandl ha,) 
ov liable to obstruction (apratiband’ ha.) Tho wealth 
of the father or of tho paternal grandfather, ho. 
comos tho property of iis sons or of! his grandsons, 
in vight of their being his sons or grandsons: and 
that is an inheritance not liable to obstruction. But 
property devolves on parents (or unclos,) brothers 
and tho yest, upon the demiso of the owner, if there 
be no male issue: and this the actual existence of 
a son and tho suryival of the owner are impediments 
to the succession ; and, on thoir céasing, the property 
devolves [on the successor] in right of his being 
uncle or brother. This is an inheritance subject to 
obstruction, ‘The same holds good in respect of their 
soils and other {| descendants. | 





ANNOTATIONS. 

2, Solely by reason of relation.) “Solely” exoludes any other cause, 
such os purchaso or the like. “Relation,” or’ the relative coudilion of 
paront and offspring and so forth, must ho-wndorstood of that other por- 
son, a son or kinsnian, with reference to the owner of tho woalth. 
BAbam-niatva, 

Tho meaning is this, Wealth, which becomes tho property of anolhor, 
(a8 a son or other person bearing relations) in right of tha rolation of 
offypring and parent or tho like, whish ho boars to his {thor or othor 
relative who is owner of that wealth, is signited by tho term horilage. 
Aubod' hint 

3, In right of tiwir boing his sons 0 yrandsons.] A son and a grands 
son have property 1 the wealth of a father and of 2 paternal grandtather, 
without supposition of any othor causo but themselves. ‘Theirs conse 
gquonliy is iuhoritance not subjoot to obstruction, Subod "hind. 

Properly devolves on parents $e.) Viewvswapa-wniarra reads © parents, 
brothers and the real” (pitri-bhratradinan) and oxpounta it ‘both 
parents, ag woll as brothers aud so forth.’ Bavam-vuatrs writes and 
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3 

4, Partition (vibhaga) is the adjustmont of divers 
rights regarding the whole, by distributing them on 
particular portions of Lhe aggregate. 

5. Entertaining iho same opinion, Nanupa says, 
“Where a division of the paternal estate is insli- 
tuted by sons, that becomes a topic of litigation 
called by the wiso partition of heritage.”’* “ Pator- 
nal” here implies any relation, which is cause of pro- 
perty. ‘By sons’’ indicates propinguity in genoral. 








ANNQLATLONS. 


Interpiefs fan unele and @ brother or tho like,’ Cyedrteya-bhratradinan ,) 
but notices the other reading. Both aro countonanced by differont oopies 
of tho text. 7 

The same holds good in respect of their sons Se.] Tero tho sons ov 
other iesvendants of tho son and grandsop avo intondod, The moaning is 
this. if relatives of tho ownor be forthcoming, tho succession of ove, whoss 
relation (o tho ownor was immediate, is inheritanee not liable to obstroe- 
tion: but the suezession of one, whoso rolation to the owner was modiate 
or remote, is inheritance subject ta obstruction, 1f immodinto relatives 
oxrist. Subod’ hint, 7 

In vespeot of thai sone §v.] Meaning sons aud other desoendanta of 
sons aud grandsons, as woll ag of wnolos and the vest. Tf relatives of the 
ownor be forthooming, tho suceossion of ono, whose relation was immediate, 
comes undor the first sort; or mediate, nudur tho scoond. Barav-ntarns, 

4. Purtition ts the adjustment of divers rights.] ‘Cho adjustmont, or 
xpoctal ullolmont severally, of two or moro rights, vested in aons or athors, 
rolutive to the wholo undivided ostale, by referring ov applying thuso rights 
fo parcels or partioular portions of tho agyrogato, is whit the word ¢ pur- 
lilion’ signilios, Subod hind and Batvr-mraev. 

5 When a diviston of the paternal estate,” Se.) Consiterablo yatin- 
tions ogenr in this fest ag eited by different authors, Tl is here read 
paitrasya, Md Batam-witrrrs statos tho elymology of puita signifying 
‘of ov bolongiug ton fathor.’ Ifo consures the reuding in tho Cudpaturn, 
nitryasya, ad ungrammatioal, Th is read in the Dleduna-ratad, pitradeh 
‘of a fathor &e.’ Other variations oreur upon other terms of the text: 


*Nantps, 1 1, 
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6. ‘Tho points to he explained wndor this [head of 
inherilanco,*| are, ab what Lime, how, and by whom, 
a partition is to be mado, of what, Tho thne, the 
manner, and the persons, when, in which, and by 
whom, it may be mado, will bo explained in the 
course of interpreting stanzas on thoso subjoals 
vespcotively. What that is, of which a partition 
takes place, is here considered. 

7, Does property arise from partition P or docs 
partition of pre-cxistent property take placoP Undor 
this [head of discussion,t+] proprictary right is itself 
necessarily explained ; [and tho question is] Whother 
property be deduced from the sacred institutes alone, 
or from other [and temporal] prool. 


cere termine 


ANNOTATIONS, 
which is hero read danayarh for putrath ; calpyato fot pracatpyate s and 
ryvahara-padam for tad-vivada-padam. The last is noticed by the com- 
meniator Batam-nimatpa, <A disagreomont also ocours respecting tho 
pronoun yatra, for which some substitute yas tu, and yattu, Soo Jimura~ 
yAmana C. 1, § 2, - 

Paternal here implies §¢.]**Tho moaning, lord oxprossed, ia that the 
word “paternal,” as it stendsin Narens’s text, intonds what has eon 
Jormod [by tho author, in his dofinilion of horitago,] ‘rolation to tho 
owner, a ienson of properly. Subad hint, 

Tt intends any relation to tho owner, a9 before montioned, which beoomos 
a oauso of proporty: and it consoquontly inoludes the paternal gvandfathor 
and other [predecossors.] ‘Tho author accordingly observes, ‘that ' by sons” 
indiontos propinguity in gonoral;’ moaning any immodiato relative, 
BALAM-BIATTA, 

7, Does property arise from partition.) Tore the onquiry ia tavofold: 
Jor tho substance, whioh is to bo divided, is tho subject of disquisition ; 
and the doubt is, whether partilion he of proporty, or of what is nol pro- 
perty, For tho sake of this, another question is considered: Ia partition 
the cause of proporty, or not? If it bo nob tho cause of proporly, but 
bith alone bo so; thon, sinco property is by binth, ib follows that partition 








* DALsM-boATTA, 1 DAGAN-BTATIA, 


SECT. L ON INHERITANCE. 5 


8, [Itis alleged, that] tho inferring of property 
from the sacred code alone is right, on account of the 
toxt of Gautama; “An owner is by inhovitance, pur- 
chase, partition, scizuro,* or finding.t Acceptance 
is fora Brahmana an additional mode; conquost for 
a Oshatriya; gain fora Vaisya or Sudra.” t For, if 
property were deducible from other proof, this toxt 
would not be pertinent. So the precept, (A Brah- 
mana, Who seeks to obtain any thing, even by sacri- 
ficing or by instructing, from the hand of a man, 
who had taken what was not given to him, is con- 
sidered precisely as a thief ;”||) which directs the 








ANNOTATIONS, 

js of proporly, This is one disquisition, which tho author proposes by tho 
question ‘‘doos property aviso from partition &o,” Anothor inquiry ra- 
lates to the subject of proporty, Thoeauthor introduces it, saying ‘ pro- 
puictary right is explained.” Tore the right of proporly is the subject of 
Qisoussion: and the doubt is whether it result from the holy inntitutes only, 
or bo demonstrable by order and temporal proof, That question tho author 
proposes, Subod'hint. 

Tho substance, which is to bo divided, is tho subjeot of tho flrat disquisi- 
tion. Tero tho question is, whether partition of what is not property, bo 
tho causo of proprictary x4ghl; and thus right, rising from patition, 
would not be antocodont to it, since partition, which becomes tho causo of 
that right, had not yol taken placo. Or is partition not tho ronson of pro~ 
porly, but birth alone? and thus, since proprietary right thoneo arose, 
partition wonld bo of property, This is one disquisition, which tho author 
proposes: ‘Does property aviso &s.” Ilo introduces n second question, 
which serves towards tho solution of tho first. Bavast-niravra, 

8, 1 te alleged that the inferring of property from the sacred cole alone 
is right,] The author hero states tho opponont’s argument. Siubod’ hind, 

On account of the toxt of Gaurama.] If proporty wore doduoible from 
othor, that is from tomporal, proof, this pnssago of GAuTAMA’s institutes 
would not bo pertinent, since it would be uscloss if it were @ mero repotilion 
of what was otherwise known, BarAM-nrarra, , 


* Approhonsio, vel ocoupatio, fF Invention. SSS 
f GAvrama, 10,30,~42, Vide infra. § 13, || Mnvu 8, 840, 
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punishment of such as obtain valnables, by ofliciat. 
ing at religious rites, or by other similar means, from 
a wrongdoer who has taken what was nol givon to 
him, would be irrcloyant if properly were temporal, 
Moreover, were property a worldly matter, onc could 
not say “My property has been wrongfully taken by 
“him ;” for it would belong to the taker. Or, [if i 
be objected that} the property of another was seized 
by thisman, andit therefore does not become the 
property of the usurper; [the answer is,] then no 
doubt could oxist, whether it appertain to one or to 
the other, any more than in regard to tho species, 
whether gold, silvor, or the like. 'Phorefore property 
isa vesult of holy institutes exclusively. 





ANNOPATIONS, 

tor it would belong Se.) Tho thing would belong to tho taker; sing 
that relation would bo alone tho subjoct of porcoption, Banaat-sievi rs, 

Therefore property ts a vesult of holy institutes erelusively. | Tf properly 
be worldly, it would follow, that, when tho goods of ono man have boon 
seized by another, should the person, who has beon despoilod, affirm von- 
corning them, “my property has beon talon away by this man,” a doubt 
would not, upon hearing that, arise in tho minds of tho judges, whuthar 
it be tho property of one, or of the other, As no doubt oxista regarding 
the spevios, whether gold or something elo, when guld, silyor, or any other 
worldly object, is inspected ; so nono would oxigh in regu to property, 
for [according to tho supposition] it is a worldly matlor, Bul doubt does 
aviso, Lhovofore it caunab bo afllrmod, What tho usurpor has no property. 
Or [tho meaning may bo this] tho opponont, who aontonds that if ix not 
the property of tho captor, beeause that, whieh has boon soized ly lun, 
is another’s property, must be asked, Is there ov ia thovo nol, proof, th a 
property is not vested in tho enptor? [ho opponont] imponelies the fist 
part of the altornativo: "thon no doubt could oxist &e.”” ‘Tho notion is 
this; As no doubt arises concerning the spocies, whon thoro iy demonstia~ 
tion that it is gold or silver; so likewise, in tho proposed ease, no doubt 
could ariso, Nor is the second part of the allomnative admissible: for, if 
no cyidence arise, if could not bo allirmed, that tho captor has uot property. 
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9. Yo this the answer is, property is temporal 
only, for it effects transactions xelative {o worldly 
purposes, just as vice or similar substances do: but 
tho consocrated fire and the like, deducible from the 
sacred institutes, do nol give offect to actions rela- 
tive to secular purposes. [Tt is asked] does not a 
consecrated fire offect the boiling of food; and so, 
of the rest ? [The answer is] No; for it is not as 
such, that tho consecrated flame operates the boiling 
of food; butasa five perceptible to the sonses: and. 
go, in other cases. But, here, it is not through its 
visible form, cither gold or the like, that the pur- 
chase of a thing is effected, but through property 
only. That, whichis not a person’s property in a 
thing, does not give effech to his transfor of it by 
sale or the like. Besides, the uso of property is secon 
also among inhabitants of barbarous countries, who 
aro wnacquainted with tho practice directed in the 
sacred code: for purchase, sale, and similar transac. 
tions are romarked among them. 


*. ANNOTATIONS. 
Omilling, howover, this part of tho reasoning, tho author oloser the 
advoraary's argumont, concluding thal property is deduoed sololy from the 
snored code, Subd’ hin’ aud BALAM-mIA'r eA. 

9. Property is temporal onty.] Tho author proves his proposition, that 
property is seaular, by logical deduction. Proporty iy worldly for it efvats 
transactions retntivo to worldly purposes, Whateyor docs offecl tomporal 
ends, istomporal: as rice and othor similar substances, Such too is pro- 
perty. Thevofore, it is temporal, But whatover is nol worldly, promotes 
not. seoular purposes: as a conscorated fire and other spiritual matters, 
Subod hint. i 

Bor at ts not as such that the consecrated flame $e] A hallowed flro 
hag two charactors: tho spiritual ono of conseerntion ; and the worldly ono of 
combustion, Lt aflvots the boiling of food in its worldly enpacity as five: 
snot in its spiritual ono as conscovated. Vor, if it did so in ils lant men« 
tioned capacity, a secular five, wanting the spiritual cluvacter of conseura- 
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1@. Moreover, such as aro conyorsant with the 
science of reasoning, deem regulated moans of ac. 
quisition a matter of popular recognition. In the 
third clause of the ZLipsa suéra,* tho venerable author 
has stated the adverse opinion, aflor [obviating] an 
objection to it, that, ‘if vostrictions, relative to the 
‘ acquisition of goods, regard the religious ceromony, 
*therecould bo no property, since proprictary right 
‘isnot tomporal;’ [by showing, that] ‘ tho officnoy of 
‘acceptance and other modes of acquisition in con- 
‘stituling proprictary right, is matter of popular 
‘yecognition,’ Does it not follow, fit the mode of 
‘acquiring the goods concern the religious coremony, 
‘there isno right of proporty, and consequontly no 
* celebration of a sacrifice [Answer] ‘ It is a 
‘plunder of any ono who affirms, that acquisition 
* does not produco a proprictary right ; sinco this is 
“a contradiction in torm§.’ Accordingly, the author, 





ANNOTATIONS. 

tion, would not cffoot the boiling of food, Thorofore the objection doos not, 
hold. Then, in the proposed onso, gold or othor, yalunble would offvot tho 
seoular purposo of sale and purohasc, in its charactor of gold or tho lilo, 
not in that of property. ‘Tho author vopliog to that objection: “Th is 
not through its yisiblo form &o,’? Bosides, tho use of proporty is obsorvablo 
among barbmians, to whom the praotico enjoined by tho sacra institulos is 
unknown; and, singa that cannot bo otherwise nocountod for, thero ty ovi- 
donos of property being sooular, Subod’2ini. ‘ 

10. Zho lipsa autea.] Tho sudra, or aphorism, hora quoted, ia on tho 
desire of acquisition (tpsa), and is tho accond topio (ad’hicarana) in tho 
first aootion (pada) of the fourth book (a@Ayaya) of uphorisma by Satay, 
entitled Dfimansa, Subod hint and BALaM-DILAYTA, 

In the third olauso of tho lipsa sutra.} In the fiat clause (varndcn), the 
distinction between roligious and personal purposcs is oxamined, In tho 
second, the inquiry is whother tho milking of kino and similar pre- 
paratives be rolativo to the porson or to the nol of roligion, In tho third, 


A 


* Mimdnsd, 4.1,2.8, 
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having again acknowledged property to he a popilar 
notion, when he statics the demonstrated. doctrine, 
proceeds to explain tho purpose of the disquisition 
in this manner, ‘Therefore a breach of the restric. 





ANNOTATIONS. 


the question examined is whethor restrictions, noticed in primoval rovela« 
tion, as to tho means of noquisition, {such as these, ‘leta Brakmana noe 
quire woalth by auceptanco 01 tho like, a Cshkatrya by victory and 
so forth, anda Vaisya by agrioulimo &o.’) must bo taken as iclativo to tho 
person or to tho roligidus coremoyy [performed by him.] Subod'hintd und 
BALAM-BIATT A. : 

Tho position of tho adversary is, that, injunctions reguiding tha moans 
of acquisition conoqn the religious coromony, through tho medium of the 
goods used by the agent; for unless that bo admilted, tho preeopt would 
ve nugatory, beoauso there would bono ono whom it affected. Subad hint 

The monning is this : As in tho onso of an aoquisition of goods under a 
precept rclative to sacrifice, suoh as this “ purchase tho moon plant,”* the 
injunction regarding the acquisition of goods concorns tho religious 
coromony; so does tho injuactton respecting accoplanco and othor moans of 
noquisition, Baram-nirarra. 

The author states an sobjaction to thia position of the advorsary. Tho 
objoolion is this: the question, considored in tho third clause of the Japsa~ 
sutra, is whethor injunotions * vogmding nequisition of goods concern tho 
roligious coromony or the porson. ‘Tho opponent's position is, that thoy con» 
corn the coremony, That is nob congrnons, Vor, if tho injunotions,rogarding 
noquisition of goods, concern tho religions coromony, no properly would arise 
sinoo propoity, boing spiritual, would havo no worldly causo to produco it; 
and no other means aie shown in soripture; and tho injunotions regarding 
acquisition, being relative fo tho coromony, aro nol relative to any thing 
clso: thus, for want of proporty, tho religious 1ites would not be completo 
with that which was not property ; and consequently tho position, that in- 
junctions, rogarding noquisition of goods, condcrn tho nol of religion, is 
incongruous, Subod'hini, 

Tio rovives tho position by answering that objection; and tho notion is 
this: the injunotions, regarding accoplenco and the like, accomplish pro- 





* Boats, Anolopins nvida, Roxn, 
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* {ion affects the person, not tho religious coremony ? 
and the meaning of this passagois thus expounded,* 
‘Lf restrictions, respecting the acquisition of chat. 
‘tels, regard the religions ceremony, its ¢clobration 
‘would be perfect, wilh such property only, as was 
‘acquived consistently with those rules; and not so, 
“if porformod with wealth oblained by infringing 
‘them; and consequently, according to (he adverse 





ANNOLATIONS, 


erty ; and they will become relative to the ieliginus coromony Ubrough the 
metinm of goods adapted to tho performance of {ho coremony ; as tho hush~ 
ing of grain, which offeets the removal of tho chaff, concerns the religions 
eevomony through the modinm of clean rico whieh isrndapted to tho coro- 
mony. But the wiso consider property as u worldly matter [resulting from 
irth,] liko tho relation of a son to his fethor, Consequontly there is uo 
failure in the completion of roligiofs rites [as supposed in tho objeation.] 

Admitting, that, becanso injenctions regarding acquisition concern tho 
religious coomony, the acquisition likewise must relate to the ceremony ; 
dos it not follow, sinco it relates not, to any thing olso, that there is no 
auch thing as property ? and would nol a fnilure of tho voligions ceromony 
enaue? {Wherefore the adyersary’s position fs erroncous.] ‘The author 
states tho objection and coufutes it with derision, ‘Somo ono has biunterod, 
affirming thet acquisition does nob produce propaty, for ik is a 
contradiction in terms.” Such is tho construction of tho senlonaos nud the 
menning is this: Acquisition, which is an ascidentol tho anquiver, is a re- 
Tntion botween tive objects [the ownor and his own] liko that ol mother 
and son, Consequently, thera oan bo no agquisition without a thing lo bo 
acquired; and it ig a contradiction in torms to say ‘noquisition doos not 
produce & proprietary right,’ agit is to affirm Siny mothor is a barron 
woman.’ Subod' hint and BALau-nuvira. 

‘Cho demonatratod conclusion is, thal, sinco valuables, being intended for 
every purpose, must be relative to tho person, resbriotions, regniding the 
acquisition of them, must concoin the person also, BanaM-nitarea, 

Tho purpose of tho disquisition under this topic of inquiry is stated, 
Tt is interpreted by the vonernblo author (Pravuacins-aurv.) ‘Lhe 


* Ry tho commentator on the Afimense; Paamurcars gsiunamed Giew, 
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‘ opinion, the fault would not affect the man, if he 
* deviated from the rule: but, according to the do- 
‘monstrated conclusion, since the restriction, re- 
‘garding acquisitions, affects tho person, the per- 
*« formance of tho roligious ceremony is oomplole, 
‘even with property acquired by a breach of tho 
‘yule; and it is an offence on ihe part of a man, 
* because he has violated an obligatory rule.’ Jt is 
consequently acknowledged, that evon what is gaincd 
by infringing restrictions, is property: becauso, other- 
wise, there would be no completion of a religious 
coremony. . 

11. I should not be alleged, that even what is 
obtained by vobbery and other nefarious means, 











ANNOLATIONS, 

implied sonso is this, According to tho advorsary’s position, thero is no 
offenco aftvcting the person, in violating tho injunolion, But tho ichgi- 
ous ceremony is not duly accomplished with goods avquitod by a bienoh of 
tho injunction, It is the 1cligions ceremony, therelore, whieh is affoeted, 
But, acoording to tho demonstiated docttine, sino tho iestitelons eoneort 
tlio person, tho offence is Ith if ho infrngo tho rule; and the lutigions gere~ 
mony is not affected. Subo@ Ani, 

Tho author, by way of closing tho argumont, states tho rosull ws uppli- 
onble to the subjoot proposed. It is avknowledged by tho maintainer of the 
right doctrine, that oven what is gained by infringing the vulé, much moro 
what is soquirod by other means, is property, Bawuw-niairs, 

Othorwiso, that is, ifn right of property in wenlth nogaived evon hy 
infringing the vulo, bo not admitted ; then, sinco no proporly ix (emporal 
beenuse the restrictions concorn the religious voremouy [and that, whioh is 
thus acquired, coos so Tikewiss,] thoreforo the means of living would ho 
unattainable, sineo no tomporal property could exist; ant consequently 
thero could be no roligions ceremony, for there would bo nobody to perform 
it, Subod Ainé and Banam-unarnsa. 

11, Ud should not be alleged, that evan what is obtained by roblery.] Ut 
proporty be acknowlodged in that whieh is aequived by infringing the 
restriction, might it not be supposed, that oven what is ubtained by r0b- 
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wotld be property. Tor proprictary right in such 
instances is not recognised by the world; and it dis. 
agrees with received practice. 

12. Thus, since property, obtained by acceptances 
or any other [sufficient] mcans, is established to bo 
domporal; the acceptance of alms, as well as other 
{prescribed] modcs for a Brahmana, conquest and 
similar means for a Cskaériya, husbandry and tho liko 
for a Vaisya, and servico and the rest for a Sudra, avo 
propounded as restrictions intended fov spiritual pw. 
poses; and inherilanco and othor ,modes are stated 
asimeans common io all, “An ownor is by inher. 
tance, purchase, partition, scizmro or {inding.’?* 

18. Unobstrucied heritage is hero denominated 
“inheritance.” ‘ Purchase” is well known. “ Par. 
tition’ intends herilage subject to obstruction. 
*Ocoupation” or seizure is the appropriation of 
water, grass, wood and the like not previously ap. 
pertaining 1o any other [person as owncr+]. «Pind. 
ing” is the discovery of a hidden treasure or the liko, 
‘ Tf these reasons exist, the person is owner.’ If they 
take place, he becomes proprictor, ‘Tor a Bra. 


ANNOTATIONS. 
bory and othor nefarious means, becomes propatyP ‘The author obviates 
that objection, It does not bocomo so, Ifo vomoyes tho inconsoquonco of 
the rengon., For the employmont of ifas such in snlo and other trangno» 
tions is not familiarly soon in practic. Batam-nievesra, 





12, Thus since properly oblatned by aereptunce Se.] Troporty being 
thus proved to be temporal, tha author sucecasively refutes tho soveral 
arguments before cited in support of tho notion, that it is nol tomporal, 
Barau-brarra, 

Common to all] Inoluding oven the miaed classes, Bataat-niragra, 

18. If these reasons owist, the person te owner.) Tt such reasons aro 
known [to exist,] the ownor is known, Sudod'hint and BAbAM-nItAi TA. 





+ GauTAMA, 10, 39 alrendy cited in § 8, “y BaLaM-BUALIA, 
, 
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mand, that, which is obtained by acceptance or” tho 
like, is additional;’ not common [lo all the tribes], 
“ Additional” is undorslood in tho subsequent son- 
tonco: ‘for a Oshadriyu, what is obtained by victory, 
‘or by amercoment or the like, is peculiar.” In tho 
‘next sentence, “additional” is again undorstood: 
‘what is gained or earned by agriculturo, keeping of 
‘ cattle, [traffic,] and so forth, is for a Vuaisya po. 
© culiar; and so is, for a Sudra, that which is carned 
‘in the form of wages, hy ohedience to the regoucr. 
‘ate and by similar means,’ Thus likewise, among 
the various causes of properly which aro familiar to 
mankind, whatever has been stated as peculiar to 
certain mixed classes in the direct or invorse ordor 
of tho tribes, (as the driving of horsos, which is the 
profession of the Sutas,* and so forth,) is indicated 
by the word * carned” (iirgishla) : for all such ac- 
quisitions assumo the form of wages or hire; and 
the noun (airvesa) is oxhibited in the ticandit as 
signifying wages, 

14. As for the precopt respecting tho succession 
of the widow and tho daughters &e.} the dcelara- 





ANNOTATIONS, 


Toth commontnrics read jayutesh jnyayato swami, ‘Sue rvensons oxist- 
ing, an owner caists.” Bul copies of tho teat exhibit judeshu juyato 
swamt, ‘Snob reasons boing known, tho ownor is known. 

Additional.) Tho meaning of tho torm is ‘excellent.’ DBanamtenirvus, 

14. As for tho precept respecting the auccession.] Sho author obyintes 
an objection, that, if property bo a worldly matlor, tho import of tho loxt 
here cited is inconsistent, as ib provides by precept, that the widow and 
certain othor porsons shall inherit on (ho owner's domise, Sudod’fin’ and 
BALAM-HATTA, 


* Acooding to a tort of Usaxas, fiom which theso words avo taken, 

+ Tho diclionny of amLRA sryita in tive books ¢ Candas.) Tho passage 
hero cited occurs in tho 8d book of tho .Amera cosha, Ch. 4, y, 217, 

t Vide inha C. 2, Seof 1. § 1. 
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tiont [of tho order of succossion,| cvon in that toxt 
is intended to prevent mistake, (although tho right 
of property be a matter familiar io tho world,) 
where inany persons might [but for that declaration | 
be supposed entitled to share tho heritage by reason 
of their affinity to tho late owner. ‘The whole is 
therefore unexceptionable. 

15. As for tho yvomark, that, if properly were 
temporal, it could not bo said “my property has 
been taken away by him;’* that is not acourate, for 
a doubt respecting tho proprietary xight docs aviso 
through a doubt concerning he purchase, or other 
iransaction, which is the cause of that right. 

16. The purpose of the preceding disquisition is 
this. A text expresses “Whon Bradmunas have 
acquired wealth by a blamable act, they ave cloarod 


ANNOTATIONS. 


The declaration of tha order of succession] Brram-nitatta notions ava 
variation in the reading, the words heve supplied ; erama-amaranam ‘ do~ 
claration of tho order of snocession,’ insload of smaranam ‘declurntion’ 

16. As for the remark, that if property were domporal.] The senso is 
this: in such a onso, tho proposition ‘ anothor’s proporty hes boon tulon 
by him’ is simply approhonded from the allltmation of tho complainant, 
But that is apprchonsion, not proof. Accordingly, if it bo contradicted, 
a doubt arises respecting tho cause of right. ‘Nhus, if the complainant 
declavo, ‘ my goods havo been takon by him,” and tho defendant aftr tho 
contrary, a doubt arises in tho minds of wmpires whethoy tho thing wore 
unjustly seized by that man, or woro fairly obtained by purchaso ov title: 
and so, from a doubt respeoting a purchase or other causo of proporty, 
arises a doubt ooncorning proporty which is tho eflvot. Subad hint 

1G. The purpose ef the preceding disquisition és this,| Admitting pro- 
perty tobe a worldly mattor; still [1s nature] seoms to bo an unfit Canbject 
of inquiry] under the head of inheritance, since it matters nol whother 
property be temporal or spiritual, Approhonding this objection, tho author 
procedds to explain tho purpose of tho disquisition, Subod'hini, 


* Vide § 8. Wy er ae 
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by tho abandonment of it, with prayer and rigid 
austority.’* Now, if property be deduciblo only from 
sacred ordinances, that, which has been obtained by 
accepting presents from an improper person, or hy 
other means which are reprobated, would not be 
property, and consoquently would nol be partible 
among sons. But if it be a worldly matter, then 
even What is obtained by such means, is proporty, 
and may be divided among heirs; and the atonoment 
abovementioned regards the acquirer only: bub sons 
have the right by inheritance, and thercloro no blame 
attaches to thom, since Munu declares “‘Thore aro 
seven virtuous «means of acquiring properly: viz, 
inheritance &0.”"t 

LY. Next? it is doubted whethor property arise 
from partition, or the division he of an oxistent right. 
“18. Of these [positions], that of property arising 
from partition is right; since aman, to whom a gon 
is born, is onjoincd to maintain a holy fire: for, 
property were vested by birth alono, the estate would 
he common io tho son as soon as bor; and tho 
father would ngt be competent to maintain a snori- 





’ 
ANNO'WATUONS. 

18. Is onfotned fo maintain a holy fire] For it in ordained by a passago 
of tho Peda, thet he, who has ason born and who has blak fnot grey | 
hair, shonld conseernto a holy fire:” and the meaning of that passage fa 
this; (ono who has issno (for tho lerm gon implies ismo in genoral ;) and 
“Cwhoso hniris [yet] black, or who ix in tho primo of lifes that is, who b 
“capable; ono, in short, who is quililled; must porfurm the conscoralion 
and maintenance of a holy fire.’ Does not this relate to the consouration 
of snorifloial fives, not to tho riso of property from partition P Anticipating 
this objection, he adds “if properly were by bitth &o.? ‘Tho monning iy 
this: ‘if proporty arose from birth ulene, x son would, ovon at the instant 





* Tho toxt is apparently roferrcd to Muxv hy tho commentator Tatagte 
sirarta: bub itis not found in Muxu's institutes, A prongo of similar 
import doos, howeyer, ocour Che 10... tlh { Muxy, 10. lla. 
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ficial fire and perform other religious duties which 
are accomplished by the use of wealth. 

19. Likewise the prohibition of a division of that, 
which is obtained from the liberalily of the fathes 
previous to separation, would not he pertinont: since 
no partition of it can be supposed, for it has been 
given by consent of all parties, But Narupa does 
propound such a prohibition: “ Excopting what is 
gaincd by valour, tho wonlth of a wifo, and what is 
acquired by science, which aro three sorts of pro- 
perty oxempt from partilfion; and any lavonr con- 
ferred by a father,?’* 0 

20. So the text concerning an, affectionate gift, 
(* What has beon given by an affectionate husband 
to his wife, she may consume as she pleases, when ho 





ANNGVATIONS. 


‘of his birth, havo ownership; and sinco tho goods aro thencoforward in 
common, the father would not be compotont to the conscerntion of saorificial 
“fives and other religious acts (as funeral ropasts, rites on the birth of ohil- 
dron, and othor indispensable ceremonies,) which ‘must bo performed by 
‘the husband and wife, and which oan only be decomplishod by oxpon- 
“ditnvo of wealth! Sabodhine and Banv-wyatra, 

20. Tho text *** would not be pertinent, {f property wore vested by birth] 
For, if property wore vested at tho instant of birth, no such gift bontd ho mado; 
sinco ho would bo incompetent oven with the oonsont of the ohild, and one oan 
not give away what is common to othas, Subod'hind and BALaMenitvera. 

Nov ts t right to conneed §:o.} Ts not the text, so far from being fn contra 
digtion to the right by birth, actually founded on it? for the ooustenotion 
is this ‘what has beon givon, excopting immovablo proporty, by an 
* affectionate husband 10 his wife, sho may conrumo as sha pleases, whon ho 
‘is dend:’ thus, aright of proporly hy birth being truo in vogard to im- 
moyables, since tho gifl of them is forbidden; and, by analogy, tho samo 
being truc of other goods, a gifl of woulth othor than immovables is pormitted 
by the provisions of tho law: why thon should not this text bo propounded ? 
Approhending that objection, he anys “Nov is it right to connoot Ge” Tho 


B 





FNanvna, 13, 6, 
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is dead, or may give it away, cxcopting immovable 
proporty ;”*) would not be pertinent, if proporty 
were vested by birth alone. Nor is il right to con- 
nect the words ‘“excepling immovable property” 
with the terms “what bas been given” [in tho tox 
last cited ;] for thal would be a forced construction 
by connoxion of disjoinod terms. 

’ 21. As for the text “Tho father is mastor of tho 
gems, pearls and corals, and of all [other movable 
property :] but neither the fathor, nor the grand- 
father, is so of the wholo immovable estate ;"t and 
this other passage “ By favour of the father, clothes 
and ornaments aro used, but immovable proporly 
may uot be consumed, even: with tho father’s indul- 
gence ;”{ which passages forbid a gift of immov« 
able property through favour: thoy both relate to 
immovables which havo deseendod from tho paternal 
grandfather. Whon the grandfather dios, his cffoots 
become the common property of the father and sons; 
but it appears from this text alone, that tho gems, 
earls and other movables belong oxclusively to tho 
ather, whilo the immovablo ostate romaings common. 





ANNOTATIONS, 


conalragtion staled would be requisite: but itis nob a proper ono} for the 
style would bo involved, if tho construction connect disjoined terms. 
Subo hint 

21, ds for the text “ The father is master of the gems Se") Approhend« 
ing tho objection, that, sinco a pift of immovablos through portial affection ix 
forbiddon by tho plain construction of two other passagos of law, birth ant 
not partition is tho onuso of proporly, ho obyintes it, Subod'hini. 





* Visunu aooording to a subsequent quotation (§ 25s) Bub Nawna oiled 
by Jimusa-varrans, (C4. Seot, 1, § 23.) 

} Yaryvawatova cited by Siaruts-vanans (C2. §. 22.) 

} The uame of tho author ia not giyen With any quotation of Uhis texts 
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29. ‘Morofore property is nol by birth, but by 
demiso of the owner, or by partition. Accordingly 
[sinco the domise of the ownor is a cause of pro. 
perty,*] there is no room for supposing, that a 
stranger could nol be prevented from taking the 
effects because the property was vacant alicr the 
death of the father before partition, So likewise, in 
the caso of an only son, the estate becomos the pro. 
perty of the son by the father’s decease; and does 
not require partition. 

23. To this the answevis: It has been shown, 
that property is a matter of popular recognition ; 
and the right of sons and the vest, by birth, is most 
Camiliar to the world, as cannot bo denied: bub the 
lerm partitian is gonerally understood “lo relate to 
cfllects belonging to several owners, und does not 
relate to that which apportains to another, nor {o 
goods vacant or unowned. For the text of Gautama 
expresses Let ownership of wealth be taken by bivth ; 
as tho vencrablo teachers dircet.’’ + 


24, Moreovor tho text above cited “Tho fathor 
is masicr of the goms, pearls &¢.) (§ 21) is por 
tinent on the supposition of a proprictary right 
vested by birth, Nor is it right to affirm, thit ib 
relates fo immovables which have dosoonded from the 





ANNOTATIONS, 


23, Let qwnership of wealth ge") (By birth alone (ho hele may 
tke tho thing whieh is denominated ownership of woolth: as tho yonovable 
teachers hold” Subod hint. 

BaviM-n1s121 notices a variation in the reading ; aU heosiounitwat, in the 
ablatyo conse, instead of athu-swamitwam, m the nominntive. ‘hat 
roading is found in tho Dayatatons and the loat is thove expluined in an 
entirely different sonse, Soo Jimusa-vanina C. 1, § 10 


rae ae Ct eh fh 
* Subo@ hin’ and Banie-ngara. | Not found im GQsuia’y justafuder 
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paternal grandfather: since the text expresses “ noi- 
ther the father, nor tho grandfather’ This maxim, 
that the grandfather's own acquisilion should not 
be given away while a son or grandson is living, in- 
dicates a proprictary interest by birth. As, accord- 
ing to the other opinion, ihe precious stones, pearls, 
clothes, ornaments and othor offocts, though inhorited 
fvom the grandfather, belong to the father under tho 
special provisions of the daw; so, according io our 
opinion, the father has power, under (he same toxt, 
to give away such offerts, though acquired by his 
father. There is no difference. 

25. But tho toxt of Visunu ($20), which men. 
tions a gift of immovables hestoweil through affection, 
must be interpreted as relating {0 property acquired by 
the father himself and_givon with the consent of his 
son and the rest: for, by the passages | above cited, as 
well as others not quoted* viz | “ho fathor is 
master of the gems, pearls de,” (§ 21), the filnoss of 
any other but immovables for an affectionate gift was 
certain. 

26. As for tho alleged disqualification for reli. 
gious duties whieh are prescribed by the /eda, and 
which require for their accomplishinent the uso of 
woallh, ($18) sufficient power for sneh purposes is infer- 
red from the cogency of the precept [which enjoins 
their porformance |. 

27. Therofore it is a settled point, that property in 
the paternal or ancosival estate is by birth, [al- 
thought] the father have independent power in (he 


See nr eeentttanernantanrner annie 


ANNOTATIONS. 


22 Na giftor silo should bem ide.” 1 The ology of the prssige ws rod 
othawise hy Riuwuninpuas Tho dissiptting of fhe means ot support 
ae conamred 3) a7 ideelapo raga Iaduh, instead ol wa dana na cha rvarayah, 


* BALAM-RHATIA, t Panaeainacey 
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disposal of effects other than immovables, for indis. 
pensable acts of duty and for purposes prescribed by 
texts of law, as gifts through affection, support of tho 
family, relict from distross, and so forth : but ho is 
subjectto the control of his sons andthe rost, in re. 
gard to the immovable ostate, whether acquired by 
himself or inherited from his fathor or other predo. 
cessor ; since itis ordained, “ Lhough immovables oy 
bipods have been acquired by a man himsel!, a gift or 
sale of them should not bo made without convening 
all the sons, They, who aro horn, aud thoy who aro 
yet unbegotten, and they who-aro stillin the womh, ro. 
quire the mcans of support, no gift or sale should, 
therefore, be made.” * 

28, An exception io it follows: “ Mvon a single 
individual may conclude a donation, mortgage, or 
sale, ofimmovahle property, during a season of dis. 
tress, for the shke of the family, and ospecially for 
pious purposes.’’+ : 

29. The meaning of that text is this: while tho sons 
and grandsons are minors, and incapable of giving 
their consent to a gift and the liko; or whilo brothors 
are So and continuc unseparated ; eveh onc person, who 
is capable, may concludo a gift, hypothecasion, ov sao, 
of immovahle proporty, if a calunity affecting the whole 
family require it, or tho support of the family rondor it 
necossary, or indisponsable dulics, such as tho obsequies 
of the father or the like, make it unavoidable. 

80. The following ‘passage * Soparated kinsmen, as 
those who are unseparated, aro equal in respect of im- 
movables; for onchas not powor over tho wholo, to 
make a gift, sale or morigage;” | must be thus interprot- 
ed: ‘among unseparated kinsmen, the consent of' all is 
indisponsably zrequisite, becauso no ono is fully om. 
powered to make an alicnation, sinco tho ostate is in 





* Vyas as cited in other compilations, 
t Vuntasratt ciled inthe Retnacaya &o. | Vaumaseart,ciled in the Recnacara. 
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common :’ but, among soparated kindxed, the conseiitt, of 
all tends to tho facility of the transaction, by obviating 
any future doubt, whether they be separate or united: 
it isnot required, on account of any want of suficiont 
power, in the single owner ; and tho transaction is con- 
sequently valid even without the consent ol separated 
kinsimen. 
81. In the text, which expresses, that ’ Land passos by 
six formalitios ; by consent of townsmen, of kinsmon, of 
neighbours, and of heirs, and hy gift of gold and of 
water;”* consent of townsmen is required for the pub- 
licity of the transaction, .sinco it is provided, that * Ace 
ceptanco of a gift, especially of land, should be pub- 
lie:’+ but the contract is not invalid without thoir con- 
-sent, The approbation of noighbours serves to obviate 
any dispute concerning the boundary. — ‘Tho uso of the 
consent of kinsmon and of heirs has boon explained, 

82, By gift of gold and of water.] Sinco tho salo of 
immovables is forbidden (“In regard to the immoy- 
able estate, sale is not allowed; it may be mortgaged by 
consent of partics intorested;’{) and since donation is 
praised ( Both he who accepts land, and ho who gives 
it, are performers‘of a holy decd, and shall go to a ro- 
gion, of bliss;”|) if a sale must bo made, it should be 
conducted, for tho transfer of immovablo property, in 
tho form ofa gift, delivoring with it gold and wator 
[to ratify the donation. | 

83. In respect of the right by birth, to tho estate 
paternal or ancestral, wo shall mention a distinotion 
undor a subsequent text. (Section 5 § 3.) 





“2 eae psi cilia, v pan GES Tat. casera 
* Tho author of this passage is not named. +f ‘Lhis passugealso is nuonymoue, 
{Tho origin of this quotation likowiso has nol beon found. |] Brul- 

mo-vaiverle-purant, 
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SECTION IL 


——0 
Partition equable or unequal.—Lour periods of parti. 
tion.—Provision for avives.—Hvolusion of « son 


who has &@ competence. 


~— 





1, At what timo, by whom, and how, partition 
may be made, will be noxt considered, Explaining 
those points, the author says, “Whon the Sather 
“makes a partition, let him, separate his sons [from 
“himself] at his pleasure, and cithor [dismiss] tho 
“oldest with the best share, or [if he choose] all may 
“ be equal shavers.””* - 

2, When a fathor wishes to make a partition, ho 
may at his ploasure separate his childron from him. 
solf, whether one, two or"more sons, 

8. Norule heing suggested (for the willis unis. 
dyained,) tho author adds, by way of restriction, “he 
may separate (for this term is again understood) 
“the eldest with tho best share,” tho middlomost 
with a middle share, and the youngest with tho worst 
share. ° ‘ 

4, This distribution of best and othor portions 
is propounded by Munv. “Tho portion deducted 
for the eldest is the twenticth part of the horilage, 
with the best of all the chattels; for the middlomost, 
half of that ; for the youngest, a quartor of il.’’+ 

5 Tho tom “either” ($1) is relative to the 
subsequent allernative “or all may he cqual sharevs,” 


SS 
ANNOTATIONS, 
2. Separate kis childven.] Make them distinel and soveral hy giving to 
thom shares of tho inhoritance. Bavw-nnagta, 


*YAINYAWALCYA, 2,116. | Muyu, 0 112, “Vide mira. Rect. 3 § de 
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a 
That is, all, namely the eldest and the rest, should 
be made partakers of equal portions. 

6, This unoqual distribution supposes property 
by himself acquired, But, if tho wealth descended 
to him from his father, an uncqual partition at his 
pleasure is not proper: for equal ownership will be 
declared. 

7. One period of partition is whon tho father 
desires soparation, as expressed in tho text “ Whon 
the father makos a partition.” ($1) Another period 
is while the father, lives, but is indifferent 10 wealth 
and disinclined 10 pleasure, and tho moter is incapa- 
ble of bearing more sons; at which time a partition 
is admissiblo, at tho option of sons, against tho fathor’s 
wish: as is sltown by Narwpa, who promises partition. 
subsequent to tho demise of both parents ( Lot sons ye- 
gularly divide tho wealth when the father is dead ;’?* ) 





ANNOTATIONS, 


7. One pertud of partition is when the father desires separation’) Thue 
aro four periods of partibion, Ono is while tho tather lives, if he dosies 
partition, Auothor is, whon tho mother oausos Lo buy enpablu of honting isan, 
and the father iy nol dosivofy of sexual iutoreouray and is iudilferont 
to wonlth; if lis suns thon require partition, though he ho giot wish it, 
Agnin another period is, while the mothor is yet oapablo of boring isan, 
and the fathor, though nol consenting to partition, ia old, or addicted to 
vicious coursos, or afilizted with an inemable disease; if the sons then desire 
partition, ‘Cho last period is, aller the devease of the futhor. Vasweswatta in 
Madana- Partat, 

‘Thoro avo four poriods of partition in tho oase of wealth neqnired by the 
fathor. Vaiswrawart in tho Subud'hini. 

Fow® poriods of partition among sons havo been slated by tho wuthor 
(Vuxanrswana,) whioh are compondiously exhibited ina twolold division 
by tho contemplative saint (YarNyawateya,) Were, three eases may ovour 


under that of distribution during the life of the father : viz with, on wilbuul, 
caereanneynmtenting 





* Nauups, 13, 2, 
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and adds “Or whon the motnor 1s past child-bearing 
and the sisters are married,or when the father’s songual 
passions are oxtinguished.”’* Tere tho words “let sons 
regularly divide the woalth”? avo understood. Gavia. 
MA likowiso, having said “After tho demise of the 
father, Jet sons share his estate ;’t stales a scoond 
period, Or whon tho mother is past child boaring ;t 
anda third, “Whilo the father livos, if ho dosive sopara. 
ation.” || So, whilo the mother is capablo of bearing 
more issue, a partition is admissible by tho choico of 
the sons, though the father be unwilling,if he bo addict. 
ed to vice or afflicted wilhea lasting disoaso. That 
Sano’ra declares ; “ Partition of inheritance takos place 
without the fathor’s wish, if ho bo old, disturbod in in. 
tellect, or diseased.’’§ < 

8. ‘Two soris of partition at tho pleasure of tho 
father have beon stated; namely, equal and unequal. 
The author adds a particular rule in the caso of equal 
partition ; “If ho make the allotments equal, his wives 
to whom no separate properly has been given by the 


ANNOTAIONS, : 
his desire for sopaintion : the caso of his not desiring it boing also twofold; 
yiz, lat, when tho mother has veasod to bo ompable of boaving ohildvon and 
the fnther is disinolinod to pleasma &o. 2d, whon tho mothor is not inoapablo 
of bearing issuo, bat the fathor is disqualified by yielous habits or tho Hk, 
Subod hint, 

Tho doatrino of tho castorn writers (Jorura-vartana &o.] who mnintain, 
that two poriods only ave admissible, tho volition of tho father and his domtao, 
and not any third poriod ; q] and that the toxt,relutive to the mothor's inoapa- 
city for bearing more issue, regards the ostate of tho patornal grandfuther or 
othor ancostor ; is refuted. Banast-nuarra, 

Wo hold that whilo tho fathor survives aud ia wouthy of rvotvining unoon- 
trolled power, his will alone is tho causo of partition, If ho be unworthy 
of such power, in congoquonce of dogiadution, or of rotivemont from tho 





* Narrpa, 13.3. + Gavrama, 28. 1, ft Gaurawa,28. 2. |] Gavraxta, 28, 2, 
§ Cited as a passage of Narita in tne Vyavahara mayuoha, 
4] Soe Jrnura-vamana C.-L. §14. 
6) 


SHOT. 1L ON INTERITANCE. 25 


husband or tho father-in-law, must be rendered partak- 
ors of like portions,”’* 

9. When the father, by his own choice, makes all 
his sons partakers of oqual portions, his wives, to whom 
peculiar property had not beon givou by their husband 
or by their father-in-law, must bo made participant 
of shares equal to those sons. But, if soparate proporty 
have beon given to a woman, the author subsequently 
direcls half a share to be allotted to hor: “ Ox if any 
had been given, let him assign tho half” + 

10, But, if he give the superior allotment to 








ANNOTATIONS, 


world, or the like, the sou’s will is likewiso a caso of partition, Bal, inthe 
caso of his domise, the succesor’s own choico ig of course tho reason, By this 
modo, tho poriods avo three, TElso thowe must bo groat confasion, in the 
uncertainty of subjeot and accidont, if many reasons, as oxtinotion of worldly 
propensitios and soforth, must bo ostablishod colleotively and altornativoly. 
Thas the montion of cortain reasons in some texts, and tho omigsion of thont 
in othors, ave suitable: for the extinotion of tho tomporal affeotions, and tho 
othor assigned reasons, indiotate tho single civoumstanca of tho father's want 
of uncontrolled powor ; sireo it is oasy fo ostablish that single foundation of 
tho texts, Piramitrodaya. « 

Whon the father's passions are oxtinguished.] Jraurv-VAiAna’a vending of 
tho passage is difforont: and thoro avo othor varintions of this loxt. Soo nota 
on Jmmuta-Varrana Ch. 1§ 33. 

Partition of inhoritance takes place without the futher’s wish] A loxt of 
o contrary import is oiled from the same author, by Jnmuia-Varava, fea 
noto on Jimurva-Vatrana. 0, 1, § 13. 

9, The anthor subsoquentiy direots half a share] This oud tho passage oiled. 
may bo supposed to bear roferonce to a passage which oscura near tho ocloso of 
tho hoad of inhovilanoo (0, 2. Soot. 11. § 3k): bub tho quotation is not oxact 
and tho text relates to a difforent subject. 

10, Phe furnituro in tho house $e] Tho chairs, and tho carthon and stone 

* YAINYAWALOYA, 2, 116, 

1 Vide infra, G. 2, Bool § 32, 
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the‘eldest son, and distribute similar uncqual sharog 
to the rest, his wives do not take such portions, but 
roocive equal shares of the aggrogate from which the 
gon’s deductions have beon subtracted, besides their 
own appropriate deductions spocificd by Arastampa; 
“Tho dumniture inthe houso and her ornaments are 
the wilo’s [property].’’4 

11, ‘To tho alicrnative before stated (§ 1) tho author 
propounds an oxeeption; * She separation of ono, 
“who is able to support himself and is not dosirous 
“of participation, may bo completed by giving him 
“some trifle.’ + ; © 

12. ‘To one who is himsolf able to carn wealth, and 
who is not desirous of sharing his father’s goods, any 
thing whatsocyer, though not valuable, may be given, 
snd the separation or division may be thus completed 
by tho father ; so that the children, or other huivs, of 
that son, may have no Lfafure claim of inhoritance. 

18, Tho distribution of greater and Joss shares 
has been shown (§1). To forbid, in such caso, an 
mnequal partition mado in any other modo than that 
which renders the distribution unovon by means of 
deductions, such as are directed by the law, tho author 
adds “A legal distribution, made by tho fathor 
among sons soparated with groator or loss shares, 
is pronounced valid.” ¢ 





ANNOTATIONS, 


uisnsils, and tho ornamonts worn by her, aio tho wife's doduatod allotment, 
Hanravarea {| says the furnilue, as woll as the em, is tho fathor’a; and the 
oinamonis mio tho wife’s, BAnAM-nnarra. 

13. Un any other mode,] Tho commentator Banam-pirarza profors auothor 
reading, ayaihasusia ‘not according to law’ insload of anyal’ha ‘in any 
other mode.’ 


* Vide infra, Seot. 3. § 6. | Yarnyvawarera, 
{ Yaonvawatoya, 2, 117. 1 ‘Tho scholinst of Gsurasta, 


, 
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Mu. Whon the distribution of more or loss aniong 
sons separated by an uncqual partition is legal, or suoh 
as ordained by the law; thon that division, mado by 
the father,is completely mado, and’ cannot bo atierwards 
yet, aside: as is declared by Manu and the rest. Else 
it fails, though made by the father, Such is tho monn- 
ing; andin like mannor, Nanwpa declavos “ A father, 
who is afflictod with discaso, or influenced by wrath, 
yw whose mind is engrossed bya beloved object, ov 
who acts otherwise than. the law permits, has no power 
in the distribution of the estate,’’* 





0 0 


SECTION Mf, 


Partition after the Yather's decedse. 
—v0 v0 

1. Tho author next propounds another period of par- 
lition, other persons as making il, and a rule respect» 
‘ng tho mode. “ Let sons divide oqually both tho effects 
wid the debts after {the domise of ) their two parents.’ + 

2, After thoir two parents.| Aftor tho domise of 
tho fathor and mother: hero tho period of tho distei- 
vution is shown, The sons.] ‘The porsons, who make 
hho distribution, are thus indicated. Equably.| Arie 
respecting the mode is by this declared; in equal 
tharos only should thoy divido the effects and debts. 

3. But Menu, having promised “ partition aflor 
‘ho death of tho father and the mothor,”| and having 
loclarod * The cldost brother may take tho patrimony 
aire, and the rost may live wnder him as nnader 
heir fathor;”’§ has exhibited a distribution with dedue- 
jons,among brethren separating aflor the dealh of their 





* Narnp, 13, 16, | Yass an wat, 2, 118, | Mayu, O10 
§ Many, @. 105, 
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fatHor and mothor: “Tho portion deducted for the cldes, 
is the twontioth part of tho horitage with the best of all 
tho chaticls ; for the middlomost, half of that; Lor tho 
youngest, a quarter of it.4? Tho twentioth part of 
the whole amount of tho properly (4o be divided,1) and 
the best of all the chattols, must bo given (by way of 
deductiont) to tho eldest; half of that, or a fortieth 
part, and a middling chaticl, should bo allotted 10 tho 
middlomost ; and a quarter of il, or the cightieth part 
with the worst chattel, to tho youngest. Ie has also 
directed an unequal partition, but, without deduce. 
tions, among brethren soparating aflor their paronts’ 
decease ; allotling two shares 1o tho oldest, ono and 
a half to the next born, and one a piceo to the youngor 
brothers: Ifa deduction be thus mado, Jet equal 
shaves of the residuo be ollotied: bul, if thore be no 
deduction, .the shares yust bo distributed in this 
manner ; lot, the eldest havo double share, and tho 
next born a share and ahalf, and tho younger sons 
each ashare: thusistho law sottled.”|| Tho author 
himself § has sanctioned an unequal distribution 
when a division is made during the fathor’s lifo time 
“Lot him either dismiss the eldest with tho bost 
shave &o."{) Ilenco an uncqual partition is admis. 
sibloin cyory poriod. Tow then isa voalziction in« 
troduced, requiring that sons should divide only equal 
shares P 

4. Tho question is thus answorod: True, this 
unequal partition is found in thosacred ordinancos ; 


a ened 
ANNOVAYTIONS, 
4, de the slaying of a cow is for the sumo reason disusod,| This is a vory 


rematkablo admission of the former proyalonca of a practice, whieh ix now 
held in tho groatost abhorronca 





§ Vasnrawanoxa, 9 Vide Soot 2. § i 
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bat it must not be practisod, becausoit is abhozred 
by tho world ; since that is forbiddon by the maxim 
“Practise not that which is logal, butis abhorrod 
by the world, [for*| if scoures not celestial bliss :”’+ 
as the practice [of offering bulls] is shunnod, on ac 
count of popular projudice, notwithstanding the in- 
junction “ Offer to a venerablo priest a bull or a largo 
goal ;t and as the slaying of a cow is for tho same 
veason disused, notwithstanding tho procopt “ Slay a 
batvon cow as a victim consccrated to Mrrra and 
Varuna.” || . 


&. It is expressly declared, “As tho duty of an 
appointment [to raise up scod to another,] and as tho 
slaying of a cow for a victim, aro disusod, so is parti. 
tion with dediictions [in favour of clder brothers].”’§ 

6, ApastamBA also, having delivered his own 
opinion, “ A father, making « partition in his lifo timo, 
should distribute the heritage equally among his sons ;” 
and having stated, as the doctrino of some, the oldest’s 








ANNOTATIONS. 


5. The duty af an enpdintmonts| So tho torm (aiyoga-d’herma) it horo 
intoypreted by tho author of tho Viramttrodaya. But it is oxploinod in tho 
Subod' hint, as intending tho injunction of an ohio vanoo, such as tho ofaing 
of a bull &o. 

8. Zn somo countries the gold §e,] Tho sondo of tho toxt is this, In 


* Subo@ hint and BrLaw-Brrarea, 

-| A passage of Yarnyawaroya, accoding to the quotation of Mrrny 
Misra in tho Viramicretaya ; but asmibed to Menu in Bana-niATra’s com 
mentary. It has not, however, been found cither in Monv’s 01 in Yarn yawat« 
oxa’s institutes. 

| This also is a passage of Yauny\wanoxa, accoding to Mirna Mrsnvs 
quotation; but has not boon found in the inalilutes of that author. 

| A passage of tho Meda, ax tho preceding one is of the Smaiti, according 
fo the remark of the Subod hand and BivaM- WALA. 

§ Sua iti-sangraha as oiled intthe Fu amit odaya. 
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succession to tho whole estate (* Somo hold, that the 
eldest is hoir;”) and having oxhibited, as ihe notion 
of others, a distribution with deductions (“ In some 
countries, the gold, the black kine, and tho black pro. 
duco of the oarth, belong to the cldost son ; tho cay appor. 
tains to the father; andthe furniture in tho house and 
hor ornaments are the wile’s ;* as also tho property fro. 
ecived by her] from kinsmou : so some maininin 3”) has 
expressly forbiddon it as contrary to tho law; and has 
himself explained its inconsistency with the sacred 
codos: “Tt is recorded in sovipture, without distinotion, 
that Menu distributed his heritage among his sonst * 

%, Therefore unequal partition, though noticed in 
codes of law, should not be practised, sinco it is disap- 
proved by tho world and is contrary 10 sovipture. Poy 
this reason, a restviclion is ordained, that brothyon 
should divide only in equal shares. 





ANNOTATTONS. 


cortain countries, tho gold, the black kino, tho black produto of onrth, as 
Masha | and other dark-ooloured grain, or as black, iron, (for so somo in. 
terprot tho word ) apportain to tho oldost son; thé ear, and tho furniture in 
tho honge, or ulonsils such as stools aud tho like, holong to tho father; § tho 
jowels worn by her aio tho wife's, as woll as propotly which sho has 
roodiyod fiom tho fathor and other kinsmon, Suoh roapeotively ara the por 
tions of the eldest son, of tho fathor, and of his wifo, Subad hind and 
Wanavarra oiled by Baram-nwsrra, 


Among his sons] Batanenmarra reads pudvena “gon” in tho singula ; 
hub all copios of tho Mitaeshara and Subod'hini, which hayo hoon collated, 
oxhibit tho tom in tho plural (pulredhyak “rons; and ao doos tho 
Viramitrodaya, quoting this passage hom tho Miturshara, 





* Vide supra, Boot 2. §10, 

4 A passage of tho Zuittiriya Voda, oited by Avasrampa ; ng hero romarked 
hy Banast-nrarra, 

J Phaseolus radiatus. 

§ Seo a difforont interpretation, Sect, 2. § 10 
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8, It has becn declared, that sons may part the offéels 
after the death of their father and mother. Tho author 
states an exception in rogard to the mother’s separate 
property; “The daughters share the residuc of thoir 
mothor’s property, after paymont of her debts.””* 

9. Let tho daughters divide thoiry mother’s offeois 
yomaining over and above tho dobis ; that is, tho resi- 
due after the discharge of the dobis contracted by tho 
mother, Ifonce, the purport of the preceding part of 
the toxt is, that sons may divide their mothor’s effects, 
which aro equal to her dobis or less than their amount, 

10. The meaning is this: A. dobt, incurrod by the 
mother, must be discharged by hor sons, not by hor 
daughters ; but her daughters shall take hor proporty 
romaining abave her debits; and this is fit; for by tho 
maxim “ A male child is procreated if the seed predo~ 
minato, but afomale if the woman contribute niost to 
the foetus ;’ the woman’s property goes to hor daugh- 
ters because portions of her abound in her femalo 
children; and the fathor’s estate goes to his sons, 
because portions of him abound in bis male children, 

11. On tho subject [of daughtors}] a special rulo is 
propounded by Gautama: * A woman’s proporty goos 
to hor daughtors, unmarricd, or unprovided,’{ [Tig 


’ 








ANNOTATIONS. 


8, Suns may divide their mother’s effects, which ave equal to her debls or 
Jess.) They nay {ako tho goods and mnst pay tho dobis. Batan-nirarea. 

11, Unmarried or unprovided.] Tho toxt is oxplained otherwise by 
Trwvra-varrana (U, 4. Seot, 2 § 13 and 23. oS 

Man ied and unman ied] Married significs espoused ; wamoried, maiden, 
Subod’ hint. 

Fndowod and uncndowed) Endowed signifies supplicd with wealth; un- 
ondowed, unfurmshed with proporty, BAnAat-nirarra, 


* Yarwyawaror, 2. 118, | Barsw-virarra, 
{ Gautama, 28, 22, 
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meaning is ihis: if thore be competition of marriod and 
unmarried daughters, tho woman’s soparate proporty 
belongsto such of thom as aro unmarricd 5 or, amon; 
the marricd, if there bo competition of ondowed ant 
unendowed daughters, it belongs oxclusively to such ag 
are unendowed: and this torm signifies ‘ dostijute 
of wealth.’ 

12. In ansvwor to the question, who takes tho rosidue 
of tho mother’s goods, aftor payment of her dobts, if 
there be no daughter ? the author adds “* And tho issua 
succccds in their default.’* 

18. On failuro of daughters, that is, if thoro be 
none, the son, or other male offspring, shall lake 
the goods. 

This, which was vigh{ under the first part of tho foxt 
(“Let sons divide equally both tho effects and tho 
debts ;"t) is here expressly declared for the sake of 
greater perspicuily. 


SECTION Iv. 





Lifects not able to Partilion. 


1. The author oxplains what may not bo divided 
‘ Whatevor clse is acquired by the coparconcr himsolf, 
* without detwiment to the father’s ostate, as a presont 
“ from a friond, or a gift ab nuptials, doos not apportain 
* othe cohcirs, Nor shall he, who recovers hovecitary 
property, which had been takon away, give il wp to the 
“ parceners : nor What has beon gainod by scienco.’’} 

2. That, which had been acquired by tho coparcener 
himsolf without any dotrimont to the goods of his 
} Yido § 1, 


* Yagnyawatexa, 2, 118, a 
| Varrvajyanoya, 2, 119—~129, 


D 
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a 
fathor or mother; or which has been received by him 
from a friend, or obtaincd by marriage, shall not ap- 
pertain to the coheirs or brethren. Any properly, which 
had descended in succession from ancestors, and had 
been seized by others, and remained unrecovered by the 
father and the rest through inability or for any olhor 
cause, he, among the sons, who recovers it with the ac- 
quiesconce of the rest, shall not give up to the brethron 
or other coheirs: the person recovering it shall taka 
such property. 

8. If it be layd, ho takes the fourth part, and tho 
romainder is equally shafted among all tho brethren. 
So Sano’ ordains “ Land, [inhorited] in regular suc« 
cession, but which had beon formerly Jost and which a 
single [heir] shall recover solely by his own labour, the 
rest may divide according to their dno allotments, 
having first given him a fourth part.” 

4. In regular sucecssion.] Tere the word “inherited”! 
must be understood. : 

5. IIo need not give up to the cohoirs, what has 
been gained by him, through science, by reading tho 
scriptures or by expounding their meaning: the acs 
quirer shall retain Such gains. 

6. Here the phrase “any thing acquired by himaolf, 
without, detriment to tho father’s estate,’ must be 
everywhere understood: and it is thus conneoted with. 
each membor of the sentences; what. is obtained from a 





ANNOTATIONS, 


4. Inherited must be understood] Tho author snpplies the deficteney in tho 
text cited by him. ‘The words “ in succession " avo in the toxt 5 ™ inherited” 
mueb bo understood to completo tho senso. Subod' hint, 

6, Any thing acquired by himself] Ther, aovording lo Bariw-nieatsa’s 
remark, oither a different reading is proposed ¢ ednehit for anyat,) ov an inter- 
protation of the words of the text, “ whatoyor olse ¢ anyut)” boing explained 
by ( otnehit ) ‘any thing.’ 
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friend, without detriment fo the paternal estate; what 
in veceived in marriage, without waste of the patri. 
mony; what is redeemed, of the horoditary estate, 
without expenditure of ancestral property; what is 
gained by science, without uso of the fathox’s goods, 
Consequently, what is obtained from a friend, as tho 
yeturn of an obligation conferred at the charge of the 
patrimony; what is reecived ab a marriage concluded in 
the form tormed eure ov the tikes what is recovered, of 
the hereditary estate, hy the expenditure of the Lathor’s 
goods; what is earned by seience acquived at tho expense 
of angestral wealth ; all that anust he shaved with the 
whole of the brethren and with the father, 

7. Thus, sinee the phrase “ without detwiment to 
the father’s estate” isin every place wnierstood 5 what 
is obtained by simple avceplance, without waste of the 
patrimony, is liable to partition, Bul, if that were not 
understood with every member of the toxt, presents 


res 
ANNOTATIONS, 


Tt wsconnected with every other member of the sentgnee.] Move is impliod : for 
tho namo phraso is understood in eyory instaver, stated in othor codes, of 
soquisitions oxempt from partition, Subod ied, 

La the form tomed Aswa.) Vor, at snoh a murviago, wWanlth 6 received 
fiom the bridegroom by the fatha or kinsmon of tho bride, Seo Munu, 3. ab 

7, Thus since the phrase Se.) A dilleront reading is notivod by Banas 
puatra Not thus ;” xe tad he instoadZof “Thus” tavha. TH ig (akon ag a 
distinct sontonce ; and is oxplainod as intimating, that, om tho other hand, 
amicable gifls and tho like, aequited withont detiimont lo the patrimony, aro 
not linble to partition, According to this reading and interprotution, that 
short acateneo belongs to the precoding paragraph. 

In the following sentonce there sooms to be another differenvo of realing, 
in tho phrase “ without waste (or with waste) of the patrimony.” But tho 
redding, which is vountouanced by the exposition given in the Subod Adu’, Wow 
beon preferred, 2 

Since the phrase “ without detriment to the father's estate.”] Since thet 
portion of tho text is applicablo to gifts and other nequisilions whieh are spect, 


tf] 
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from afriond, & dowry veceived al a marringo, and other 
particular acquisitions, need not have been specified. 

8, But, it is alleged, the cnumoration of amicable 
gifts and similar acquisitions is pertincnt, as showing, 
that such gains are cxempt from partition, though 
obtained at the exponse of the patrimony, Were it so, 
this would be inconsistent with the reccived practice 
of unerring person, and would contradict a passage of 
Naxrepa: “ ie, who maintains the family of a brothor 
studying science, shall take, be he ever so ignorant, a 
share of the wealth gained by science.’”’* Moreover the 
definition of wealth, nol, participable, which is gained 
by learning, isso propounded by Caryayana: * Woalth, 
gained through seience which was acquired from a 
stranger while receiving a forcign maintenance, is 
termed acquisition through loarning.”’ 

9. Thus, if the phrase “without detriment to {he 
fathor’s estate,” be takon as & separate sentence, any 
thing obtained by mere acceptance would be exempt 
from partition, contrary to establishod practice. 


agence eer eneennesenranirt neers emp renter 





« ,ANNOTA'TIONS, 


fied ag exompt from partition,. therefore, as thoso noquisitions mado at the 
charge of tho patrimony aro liable to be shared, so any thing obtained by 
mere neceptanos, not boing inolnded among such acquisitions, muat be subject 
to partition, though procured wilhoht use of tho paternal goody, Subod kink 

8, ds showing that such gains are exempt from purtition,| A difforenco in 
tho roading of this passago, bhajyadeut (in the ablative ease ) instoad bq/yat- 
away (in tho dative ), is montioned by Banim-Bravra; bat ho makes uo 
ditorence in. the interpretation. 

Would contradict a passage of Narada.) S1eco tho support of tho family is 
thore stated asa ronson for partaking of tho proporfy, tho right of participa- 
tion in the gains of seionco is founded on a speeial oanso ; and iy not anotural 
consequence of rotation as a biothor : and the gains of seienco are netuntinally 
liable to partition, and nve theretore montionod as eveoplod fom distribution. 


* Nangpa, 13, 10, 
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10. This condition, that the acquisition he without 
detriment {o the patrimony,*] is made ovidont by 
Meno: What a brother has acqnived by lis labonr, 
without using the patrimony, ho necd not give up to 
the cohoirs ; nor what has beon gained by seience.’’} 

11. By labour] by science, war or the like, 

12. Ts it not unnecessary to declare, that effects 
obtained as presonts from friends, and obhor simtlar 
acquisitions made without using the patrimony, ave 
excmpt from partition: since there was no ground for 
supposing a partition of thom ? That what is acquired, 
belongs lo the acquirer, and te no other person, is well 
known: but a denial implies the possible supposition of 
the contrary. 

18. Lore a certain writer thus states grounds for 
supposing a partition, By interpreting Lho text, “ Aflor 
the death of the futhor, if the eldest brothor aequire any 
wealth, ashave of that befongs to tho younger brothors; 
provided they have duly cultivated seienco 3? in this 
manner, ‘ if the eldest, youngest, or middlemost, aequiro 
property before or afler the death of tho fatha, a shave 
thal aceruc to the rest, whethor younger or older 
grounds do exist for supposing friondl¥ prosents and the: 
like to bo liable to partition, whether ov not tho father 
be living: that is accordingly denicd. 

14. Tho arguinent is erroneous: since there iy not 
hore a denial of what might be supposed ; bit the text 
is a recital of thal which was demonsteatively uo: for 
most Lexis, cited under this head, aro nove recilils of 
that which is notorious to the world, 

15. Or you may bo satisfied with considoving it as 
an exception 1o what is suggested by another passage, 
** All the brothren shall be equal sharors of that whioh 


* Subod' hint 

feMunv, 9, 208. The closo of this passage is road diffesently by Commarea 
BUATTA, JIMUTA-VATANA &¢, Bee JINULA-yanana, Ch, 0 Sout. 1§3 

| Munv, 9 204, 
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is acquired by thom in concort :”* and ib is therefore 
a mere error to deduce the suggestion from an indefi- 
nite import of the word “ eldest” in the text before 
cited (§ 18). ‘Mhat passago must be interpreted as an 
exception to tho goneral doctrinc, deduced from texts 
concerning friendly gifts and the rest, thal they are 
exempt from partition, both before the father’s death 
and after his demise. 

16. Other things exempt from partition, have been 
enumerated by Marnu; “ Clothes, vehicles, ornaments, 
prepared food, wamen, sacrificos and pious acts, as woll 
as the common way, sare declared not liable.to 
distribution.” + 

17. Clothes, which have been ‘worn, must not be 
divided. What is usod by cach person, belongs 
exclusively to him; and what had been worn by the 
father, must be given by brethren parting after tho 
father’s deceaso, to tho person who parlakos of food 
at his obsequics: as directed hy Vrisaspart; “ The 
clothes and ornamonts, the bed and similar furniture, 
appertaining to the father, as well as his vehicle and 
the like, should be given, alter porfuming them with 
fragrant drugs ahd wreaths of flowers, lo the porson 
who partakes of tho funeral repast.” But now clothes 
aro stbject to distribution, 

18. Vehicles ] ‘The carriages, as horses, litters or tho 
like. ILore also, that, on which cach person rides, belongs 
exclusively to him. [ut tho fathor’s must be disposed 


Sn er atcnrern ner neintntntemtnts 


ANNOTATIONS. 


18, Lhe number boing unogual,] Inequality horo signifies insufloionoy 
for ahaiea; not impaity of number, And this is fit Supposo threo hornes, 
and threo sons‘ sinco the numbor is adequate to the alletment of sharer, 
the horses may be divided. Supposo four horses and eithor threo or Avo 
sons: ainoo tho horses do nol answer to tho number of cohcia, and aannot 








‘Vrrraseant olfed in tho Rotnacara, | Min, 0, 249, 
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of as directed in regard to his clothes, It the horsog 
or tho like be numerous, thoy must be distributed 
among ooheirs who live by tho salo of them, If they 
cannot bo divided, the numbhor being mequal, they 
belong to the eldest brother: as ordained by Mayu; 
Let them nover divide a single goat or shoop, or a 
singlo beast with unclover hoops: asingle goat ov shop 
belongs to tho first born.’”* 

19, ‘The ornaments worn by cach person are oxclu. 
sively his. But what has not been used, is common 
and liablo to partition, “ Such ornaments,-as aro Worn 
by women during tho life of their husband, the heirs of 
the husband shall not divide among themselves: thoy, 
who do so, are degraded from their tribe.’ t Lt appears 
from the condition here specified (such ornaments as 
aro worn,”) that those, which are not worn, may be 
divided. 

20. Prepared food, as hoiled rico, sweet cakes and tho 
like, must be similarly exempted from. partition, Such 
food is to be consumed according to circumstances. 

21. Water, ora reservoir of it, as a woll or the like, 
being unequal [tothe allotment of sharos,| minst not 
be distributed by means of the value? but is lo bo used 
[by the cohcirs] by turns. : 

22. The women or female slaves, being unequal fin 





ANNOTATIONS, 


be distributed into shaves in their kind, and since a distribution ly moans 
of the valuois forbidden, and Uo cnttlo is dirceted to ho given to the oldest, 
brother, tho horses may bo divided ao far as thoy aro adgquato to the shares, 
and the surplus shall bo givon to tho eldest. Throughout (his title, imparily 
must be so understood. Subod’ Aint. 

21," Being unequal.) It is thas hinted, that, if the numbor bo adequate, 
partition takes place, Banaa-puatra, 

22, TPomen connected.” ] Enjoyod, or kopt in conoubinnge. Subod' dina 


* Moxv, 9. 110, } Menu, 9, 200, 
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a 
number, tothe shares,] must not be divided by the 
value, but should be employed in labour [for the coheirs] 
alternately. But women (adultoresses or others) kept 
in concubinage by tho father, must nol be shared by 
the sons, though equal in number; for tho text of 
Gavrama forbids il. ‘No partition is allowod in the 
case of women connected [with the father or with one 
of the coheirs].’”’* 

23. The tern yogacshema is a conjunctive compound 
resolvable into yogu and eshema. By tho word yoga is 
signified a chuse, of obtaining something not already 
obtained : that is, a sacrificial act to be performed with 
fire consecrated according to the Veda and tholaw. By 
the term oshema is denoted an auspicious act which be- 
comes the means of conservation of what has been ob- 
tained: such as the making of a pool or a garden, or 
the giving of alms elsewhere {han at tho altar. Both 
these, though apportaining to the father, or though 
accomplished at the charge of the patrimony, ave indi- 
visible; as Lavaacsur declares. ‘The learned have 
named a conservatory act esheen«, and a sacrificial one 
yoga ; both arc pronounced indivisible : and so are the 
bed and tho chai” 

24. Some hold, that by the compound term yogu- 
eshemu, those, who effect sacrificial and cousorvatory 
acts (yoga and eshema), ave intended, as the king’s 
counsellors, the stipendiary pricsts, and tho rest. 
"Others say, weapons, cowtails, parasols, shoes and 
similar things, avo meant. 





ANNOTATIONS. 


Fomalo slaves, boing taken for enjoyment by any one of the brethren 
or coheira, belong oxclusively to him. IAraparra on Cauratta, 

24, «Some hold. | Tho interpretation, givon by Mun’uartvmt and the 
Calpatarn, is stated, Baraw-Bararea, 


* Qaurama, 28. 43, 
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go. ‘Tho common way, or road of ingvoss and ogress 
to and from the houso, garden, or the like, is also 
indivisible. 

“96. Tho exclusion of land from partition, as stated 
by Usanas, (‘ Sacrificial gains, land, written oon. 
menis, prepared food, water, und women, are indivisible 
among kinsmon oven to tho thousandth  dogreos') 
bears reference to sons of a Brehmuna by women of 
the militery and other inferior trihos: for it tg 
ordained [by Varrtaspan :] “Land, obtained hy accopt. 
ance of donation, must nob be given tothe son of 
a Cshatriya or other wifo of inferior tribe:  evon 
thongh his father give il to him, tho son of the 
Brahmani may resume it, whon his fathor is dead.’* 

27. Sacrificial gains | acquired by collicinting at 
roligions ceremonies. 

28. Whatis obtained through tho father’s favour, 
will be subsequently declared oxempt from partition 
The supposition, that any thing, acquived by trans. 
grossing rostrictions xegarding (ho modo of acquisition, 
is indivisible, has been already refuted} 

29, Jt is settled, that whatovor is acquired at tho 
charge of the patrimony, is sitb}cct to partition, 
But the acquirer shall, in such a caso, haye a double 
share, by the text of Vasrsirv’ia, “Ho, among thom, 
who has mado an acquisition, may take w double 
portion of it.’ § 

80. Tho author propounds an oxanption to thik moxt 
im. * But, ifthe common stock be improved, an. equal 
division is ordained.” || 





ANNOTATIONS, 


29, He, among them.) Among the brethron, Subad’itnt, 





* This iso passage of Viritaspart, according lo tho remark of Banas 
Bravra; and itis cited as auch by Jrcvra-varays, 0. § 10. 
+ Scot, 6. § 18—16, t Soot 1, § 16, § Vasrsreits, U7, 42, 
| Yarnvawareya, 2, 121, 
ii 
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81. Among unsoparated brethren, if the common 
glock be improved or augmented by any one of thom, 
through agriculture, commorco or similar mcans, 
an equal distribution novertheless takes placo; and 
a double share is not allotted to the acquirer. 


os 
Ve 


SECTION VY. 
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igual vights. of Futher and son tn properly ancestral, 

wn 

1. Tho distribution of the paternal cslate among 
sons has been shown; tho author next propounds 
a special rule concerning the division of the grand- 
father’s effects by grandsons, “© Among grandsons 
by different fathors, the ajlolment of shares is 
according to the fathers.”* 

2. Although grandsons have by birth a rvighb in 
the grandfathor’s estate, equally with sons: still the 
distribution of the grandfather’s property must he 
adjusted through thetr fathor, and not with reference 
to themselves, ‘Tho’ meaning hore oxpressed is this: 
if unseparated brothers die, leaving male issu; 
and tho number of sons bo uncqnal, one having tivo 
sons, another three, and a third four; tho two xeeeiye 





ere rte err ere tte nanereneemae inet 
ANNOTATIONS, 

1, Grandsons by different futhers.] Children of distinel fathors ; meaning 
sons of brothars, Anothor reading also oosnrs: pramita-pitricanam “ whoso 
fathers ave deceased,” instead of anecea-ptricanam “© whoso fathers are 
different.” Subod hint, 

Baram-naATra notices another yaiation of the reading, bul with disnp- 
probation; aneca-pitryacunam. Tb intends the samo meaning, though 
inncowrately expressed, 





* YAINYAWATOYA,2: 121, 
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ra 


a single shave in sight of their father, the ofhor throg 
dake one share appertaining to their father, and the 
remaining four similarly oltain one shave duo to thoiz 
father, So, if some of the sons he living and some 
have died Jcaving male issue; tho same method 
should be observed: the surviving sous take thofe 
own allotiwents, and the sons of their deeeased hyo. 
thers veevive the shares of thelr own fathers respec. 
tively. Sueh is the adjustment prosoribed by tho loxt, 

8. Uf the father be alive, and separvato from the 
vrand{ivther, ov if he have no brother, a® partition of 


& 


aren cermin tmntennnneeniom isnt emianatanetin, 
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Be Up he be deceased} A variation in tho veuding and punotuation of 
tho passage isnoliecd by Batam-nuarirs cbhega asi Phviyamaney apitart 
pibita bhaga calpanolyuctatioat, Gustoud of rcibhago wWusti ; at hriyamang 
pitare paite So.) © partition would not tike place, if he bo living, sines 
ibis diverted that sharoy shall bo alloblad in right of tho futher, if ho bo 
icecased.” 

Lo obraate this doubt the author says. | Tf tho father be alive, and separated 
Jrom his own father, or il; bomg an only son with no hrothors to partioipate 
wth Jum, ho be alivo and not separated Lott Ws own father; then, 
sinee in the fist montioned ease he is spparale, no partloipation af tho 
giandson’s own fathor, an the  grandtuther’s estate, ean be supe 
posed, und fhorefore as well ay beewin hos nueviving, — the 
guandion eumol be suppowi entitled ta share tha ginndiivthow’s 
opaty, since the tulouncdiete person ohah nats hia bile: and, in tho second 
case, althongh the giandson’s own father have pretongiony to tho pro. 
perty, since he is not separatcd, still tho partivipation of tho grandson in his 
giaudfathor’s estate camot be ynpposed, for his own fathor is living + honeo 


no partition of the giandfathor’s eifooets, with tho grandson whose father is | 


living, ean tuko place in any chowmetanecs, Or, admilling that suoh partition 
may be made, broause he has avight by bith; still, as tho fathor’s super 
riority is appmont, (sineo a distibution by allotment to him i» divested, when 
he is deceased; and that is moro assuredly iequisile, if ho ho living) it 
tollons, that partition tikes place by the fathgr's ehotee and that a double share 
halongs to hin Surbod" Aine, 
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the grandfather's estate with the grandson would ‘nal 
take place; since it has heon directed, that shares shall 
be alloticd in right of the father, if lie be doceased : ov, 
admitting partition to take place, it would be made ac. 
cording to the pleasure of the (uther, like a distribution 
of his own acquisitions; to obviate this douht the 
author says; “ For the ownership of father and 
son is the same in land, which was acquired hy the 
grandfather, “or in a corrody. or in chattels | which 
belonged to him.” ]* 

4, Land]*a rigo ficld or other ground. A corrody | 
So many leaves receivable from a plantation of betle 
pepper, or so many outs from an orchard of areca. 
Chattels] gold, silver, or other movables, 

5. In such property, which was acquired hy the 
paternal grandfather, through acecpianee of gilts, 
or by conquest or other monys fas commerce, agricul 
ture, or service, + iho ownership of Sither and son is 
notorious: and therefore partition does tale place. 
For, ov because, the right is equal, or alike, therefore 
partition is not restricted {to be made hy the tiiher’, 
choice ; nor has he a double share, 

G. TLonco also it is ordained by the precoding toxt, 
that “the allotment of shares shall be aceordine (o 
tho fathers ,” ( § 1.) allhough the vieht be equal 

7 Tho first text “ Whon the father makes a parti. 
tion &¢,” (Scot. 2 § 1.) relates to property acquived by 


ANNOTATIONS, 





fur tha ownership of father and son] Tho Calpatera and Avvervnes wat 
Pho owneiship of both fathor and son” instond of & Kor the owner + 
ahip of fathor and soni” chadhayok instead of hair hi, 

4. Betla pepper.] Piper betle. Livny. Bele leat 
Alveoa.)] Aveca Faufel. Gown, Setle-nut. 


* YAINVAWALGYA, 2. 122, 
{ Baraat-marra, 
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the’ fathor himself. So docs that which ordaing a 
double share: “ Let tho father, making a partition, 
yeserve two shares for himself.”* ‘The dependenco of 
sons, as affirmed in the following passage, “ Whilo both 
parents live, the control remains, oven though they 
have arrived at old age ;”"t must relate lo cllecis ac. 
quired by the father or mother. This othev passago, 
“Thoy have not powor over it (the paternal estato) 
while their parents live ;”} must also bo reforred to tho 
same subject, 

8. Thus, while ‘the mother is capablo of heaving 
more sons, and the fathor retdins his worldly affections 
and does not desire partition, a distribution of tho 
grandfather’s ostate docs nevertheless take placo by 
the will of the son, © 

9, So likewise, the grandson has a right of prohibi- 
tion, if his unseparated fether is making a donation, or 
asale, of offects inherited trom tho grandfather : but 
he has no right of interference, if tho effects were 
acquired by the father. On the contrary, he must aequi- 
esce, because ho is dependant, 


10. Consequently the differenco ts this: although ho 
have a vight by birth in his fafhor’s and his grand. 
father’s property ; still, since, hois dopondant on his 
fathor in regard io the paternal estate and sineo tho 
father has a predominant intovest as it was acquired by 
himself, the son must acqnicsco inthe father’s disposal 
of his own acquired proporty : bul, since hoth havo in- 
disoriminately aright in the grandlathor’s ostalo, tho 
son hasa power of intordiction [if tho father bo dis- 
sipating the property.$] 





* Narmpa, 18. 12. 
_ 1 Tho vomainder of this passage has not boon found; nov is tho loxt cited 
in othor compilations, Banan-niraara agoribes ib to Muxu 5 bubit is nob found 
an his instilutes. 

{ Mrnu, 9 204, 

§ Subod’ hint, 
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11. Menu likewise shows, that the father, however 
reluctant, must divide with his sons, at their pleasure, 
the offects acquired by the paternal grandfathers; de- 
claving, ashe docs (“Ifthe father recover paternal 
wealth not recovered by his coheirs, he shall uot, m- 
less willing, share it with his sons; forin fact ib was 
acquired by him :”)* that,*if the father recover pro- 
porty, which had been acquired by an ancestor, and 
taken away by a stranger, but not redeemed by the 
grandfather, he need not himself share it, against his 
Inclination, With his sons; any more than he need give 
up his own acquisitions. ° 





02 0: 


SECTION VI. 





Rights of€a posthumous son, and of one born afler the 
partition, 


—00—>00— 


1. Wow shalla share be allotted to a son born 
subsequontly to a*partition of tho estate? The author 
replics “ Whon the sons have heon separated, ono who 
* is [allorwards] born of a woman equal in class, shares 
“the distribution.” + 

2. The sons boing separated from their father, one, 
who shall be afterwards horn of a wifo equal in class, 
shall shave tho distvibulion. What is distributed, is 
distribution, moaning the allotments of the father and 





ANNOTATIONS. 


2, If there be no daughter.) But, if there bo a daughter, the son docs not 
fake his mother’s portion, Subod’ hint. 


“W Muwa, 9. 209, 
| Yasrvavaneyva, 2. 123, 
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mothor: he shares that; in othor words, he obtaing 
after [the demise of *] his parents, hoth their portions ; 
his mother’s portion, howover, only iW thero he no 
daughter; for it is declared thal © Datghtors share 
“dhe vesidue of their mother’s property, after paymont 
of her debts.+ . 

3. Buta son by a woman of adifforont (rihe, veecives 
morely his own proper share, from his father’s estate, 
with {he whole of his own proper shave, from his 
father’s estate, with the whole of his mother’s property, 
if there be no daughter. }] e * 

4, The same rule is profounded by Muyu: © A 
son, born after a division, shall alone take tho parental 
woalth.’§ The term parental (pilryam) must be here 
intorpretod ‘appertaining to both fathov and mothor ? for 
it ig ordained that “A. son, born before partition, has no 
claim on the wealth of his parents; nor one, begotton 
afler it, on that of his brother.” |] 

5. Thomoaning of tho text is this: one, born pro 
viously 1o the distribution of tho estalo, has no properly 
in the share allotted to his father and mother who aro 


seer men terrence partes 
ANNOTATIONS. 


3. ZLis awn proper share.] Seo Kootion 8. ' 

Lyon his father’s estate| Batsa-wvres here notices & different roading ; 
palryan in tho acousalive, for wit dyad in the ablative; and allorwards, wate fean 
 matormal” for meted “his mothers? ‘The sonse is not matorially affected 
by thoso yatiations. 

4, On the wealth of has parents.) This passuge, being road differently by 
Towra-vadand (Ch. 7. § 4), who writes pilryo © parental of putornal? 
instead of pitroh © of both pavonts,” is not less ambiguous aevording to tho 
vending, than the toat sited fram Muxv. 

5. Ju the shave.) Baniot-ni rea vensnres another reuling, adbhage | in 
the division,” for bhage “ in the share”? 





. Bauaw-nirsert, 
{ Yarsyawueya, 2, 118. Vide supra, Sect 3. § 8, | Sudod’ head, 
§ Menu, 9, 29¢, 

{) YRue rant 
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separated [from their cldor children*] ; nor is one, Worn 
of parents separated [from their children], a proprictor 
of his brother’s allotment. 

G, Thus, whatever has been acquired hy the father 
in tho period subsequent to partition, belongs entirely 
to the son born after separation. Mor it is so ordained : 
« All tho wealth, which is acquired by the Lather him- 
solf, who has made a partition with his sons, gocs Lo 
the son begotten by him after the partition : those, born 
before i, ave declared to Lave no right.’’F 

7 But tho sgn, born subsequently to the separation, 
must, after the death of his father, share the goods 
with those who reunited themselves with tho father 
aftor the partition: as directed by Menu; “ Or he shall 
participate with such of the brethren, as are rouniled 
with the father. ¢ 

8 When. brethren have mado a partition subse. 
quontly to their father’s demise, how shall a sharo be 
allotted to a son born afterwards? The author replies 
« His allotment must absolutely bo made, out of the 
* visiblo ostate corrected for income and expenditure.’§ 

9, A share allotted for one who is born iter a separa. 
- dion of tho brethich, which took place subsequently to 
. the death of the father, at a time when tho mothor'’s 
* prognancy was not manifest is ‘his allotment. But 
whence shall it be taken,? The author replies, “from thy 








ANNOTATLONS. 


8. Lhsalutely.] Tha particle va is here employed aflirmatively. Tho 
meaning is, that an allolment for them should he made ouly from the visibly 
estato vorteetod for income and exponditure. Sabad hint, 

9 His attkuent.{ The pronom “his” refers to the son born after 
purtition, Subod hint, 


* DADAM-RIT VELA, 
1 Vitdaspvu, seo Timors-v vasa, Che 7. 96, | Manu, 0, 246, 
§ Yixyawaiera, 2, 1b), 
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visible estate” reccived by the brethren, * corrceted Lor 
income and expenditure.” Ineome is tho daily, monthly 
or annual produce. Liquidation of debts contracted by 
the father, is expenditure, Out of the amount of pro. 
perly corrected by allowing for both incomo and ox« 
penditure, a sharo should he takon and allotted to tho 
{posthumous son. | ne 
10. The meaning hore oxprossed is this: Tneluding 
in the scveral shares tho income thence arisen, and 
subiracting the fathor’s debts a small part should bo 
taken fvom the remainder of tho shares rospeolively, and 
an allotment, equal to their own portions,should ho thus 
formed for the | posthumous] son born after partition, 
11, ‘This must be understood to be likowiso appli- 
cable in the case of a nephew, who is boyn after tho 


PRR Sane nnneneneeennemrerunenairesemmtes 
ANNOTATIONS. 

Corrected for income and erpeaditure.] Ul agriculture or tho like hayo 
been practised by tho brotlion with theix several shares after separa. 
tion, tho gain is “income.” ‘Lhe payment of tho fathers doubly, tho 
support of theiy own families, and similar disbusomonts vonstiinte 
“ expenditme.” Counting the income in tho shards, and deluoting tho 
oxponditure from tho allotments, as mich as may ho in oavh inslangg 
proper, should be taken from cach pottion, aud an allotment be dius 
adjusted for a pregnansy which ovistod ab the momont of tho futher’s 
deceaso, as well ay at the timo of tho paitition, dhaugh nob then manifest, 
Subod hini, 

10. dneluding in the several shaves Se] Th ix tho patrimony though 
divided, as much as whon undivided. Sinco thon the ofkping, though 
yot in tho mother’s womb, is onlitled ton share of tho father’s goods, 
as boing his issne, thorefuro that offsping is ontitled to participato in the 
gain arising out of the patrimony. ITore again, if it bo w malo vhild, ho 
has a right to an oqnal share [ with others of tho sumo olngy], Wal, if 
afemalo child, sho portioipates for a quarter of tho share duo ton brother 
of tho samo rank with hersulf ‘This, which will bo subsequontly oxplained, 
should bo hore understood, Sudbad’hint, 

IL, Who was yet childless] This is according tv the roading and in 


mn 
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separation of the brethren ; the pregnancy of tho bro. 
ther’s widow, who was yet childless, not having been 
manifest at the time of the partition. 


12, But, if she wore evidently pregnant, the distri. 
bution should bo made, after awaiting hor delivery; 
as Vastsurua dircots, “ Partition of heritage [takes 
place] among brothers [having waited] until tho deli. 
vory of such of the women, as aro childless [but preg- 
nant]’* This text should be interpreted, ‘ having 
waited until tho delivery of the women who are 
pregnant *  s 





ANNOTATIONS, 


torpretation followed by Banaw-namirra, Wo notices, however, another 
voading, (aarajusya instead of aprajasi) which conneots tho epithet of 
“childless” with the bother. » 

12, Such of the women as are childless but pregnant.) Vaonnsrati-~Mrsna 
couneats tho word ‘ women” (or ‘wives’) with the torm ‘ brothers.” The 
Culpataru, and other compilations, also understand the wives of brothers 
to he moant; but in tho Smoete-chand tea tho passage is intorproted as roe 
lnting to tho widows of the fatha. All concur in explaining it nas meant 
of pregnant widows, 

This tort should ba interprefed.] Tho most natmal sonstiuction of tho 
original text is Partition of heritago is among brothers and women who 
avo childless; uutil the birth of issue’ Tho autora of the Culpaturs and 
Chintamani follow that intorpretation, and conclude that ‘a shave should 
© bo sob apart for the widow who ia likely to havo issua (boing anpposed 
©prognunt ): and, when she is delivered, the share ia aysignod to her son, 
©4f sho boar malo issue; but, if ason bo not boin, the share goos to the 
“brothvon, and the woman shall have a maintenunes.’ Tho author of tho 
Smrit-chand ica aoknowlodgos that to be tho natural constraction of tho 
words; but rejects tho consequent interpretation, because it contars n contra. 
divtion, and beeauso wilows avo not entitled to participate as heits. We ox 
pounds the iext, neuly as itis caplained in tho Afdceshara, viz, ‘Among 


Tho flux pat of tbis passage oonre ponds with atest of Vasi leew) 
institutes (17. 86.) ; but tho aoynol of 1618 not to be found ie that werk, 





50 TE MITACSIZEARA OMAP, 1, 


73. [thas been stated, that the son, born afier par- 
lilion, takes the whole of his father’s goods and of hig 
mother’s* Bnét if the father, or the mother, alfleo. 
tionately bestow ornaments or other presents ona sepa. 
rated son, that gift must not be resisted by the son bom 
after partition; or, if actually given, must not be 
rested, So the author doclares: © But effects, which 
‘have boon given hy the Lather, ov by tho mother, belong 
‘to him on whom they were bestowed.” + 

14, What is givon (whether ornaments or othor 
effects,) by the father and by the mofher? being sepa. 
vated from their children, to a son already separated, 
belongs exclusively to him; and does not become tho 
proporty of the son horn after the partition. 

15. By parity of reason, what was given to any one, 
before the separation, appertains solely to hin. 

16. So, among brethren, dividing (he allotment 
‘hoir parents who wore separated from them, alter 
demise of those parents, (ay may he done by the 
fhers, if there be no son born subsoquontly to tho 

ginal partition ;) what had heen given by (ho father 
and mother to cach of them, belongs severally lo cach, 
and is shared by no other. ‘This must be undorstood, 


6 
eed 





Soe n 


ANNOTATIONS, 


‘brothas, who havo cotinned to live togothor, until tho dolivery of (ho ohild- 
‘ less but pregnant widow, partition of horiluye takos plavo after (he bith of 
‘tho isie, when its se% 18 known; and doos not take plaoo fmmedintely aftor 
‘ the obseqnios,’ Viswrswina-nitati\, in tho Aadane-Pargate, oxhibits a 
similm intermotation ;  ‘ Partation takes place after awaiting the delivery of 
‘widows who aio ovidently pregunnt.’ 


* Video supia, § 1—-§ 7. | Yasrnyawaroya, 2. 121, 
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SECTION VII. 








Shares allotted to provide for widows and for the nupli« 
als of unmarried daughlers—The initiation of un- 
initialed brothers defrayed out of the joint funds. 


—0000— 


1, Whena dfstvibution is made during the life of 
the father, the participation of his wives equally with 
his sons, has been directed. ( Ifhe make the allot- 
«ments equal, his wives must be rendered partakers of 
“like portions.”*) ‘Lhe author now procerds to declare 
thoir equal participation, when tho separation takes 
place after the demise of the father: “OF hoirs divid- 
* ing after the death of the father, let the mother also 
{ake an equal share.” + 

2, Of heirs separating alter the decease of the 
father, the mothor shall take a share equal to that of a 
son; provided no ‘separate property had been given to 
her, But, if any had been reacived by her, sho is 
entitled to halla shave, as will bo oxplained, | 

8. Tfany of the brethren be uninitiated, when the 
father dics, who is compelent to complete their 





ANNOTATIONS, 


2. Provided no sepurate property hud bean given.) Pecnline joperity 
of a woman ¢ Strid’hana,) Vide C. 2. Sect. 11. § 1. 

3. Taltiation.]  Sansema; a succession of rcligions riles commencing 
on tho pregnancy of the mothor and terminating with tho investitma 
of the saeadotal thread, or wilh the retin of the student to his lumily 
and finally his marriage, 





‘Becton 2. §8,  Yaswvawanoys, 2124, | Vide C. 2 Sout Us 63h 
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initiation ? The anthor replies: “ Uninitiated brothers 
should be iniliated by those, for whom tho ceremonios 
have been alxeady comploted.’’* 

4, By the brethren, who make a partition after 
the Asguias of their father, ihe uninitiated Dyrotherg 
should be initiated at the charge of the whole estate, 


5. In regard to unmarried sisters, the author states 
a different rule: “ But sisters should he disposed 
of in marriage, giving them as an allotniont, the 
* fourth part of a brother’s own share.” + 

6. The purport of the passages is “this: Sistors 
also, who are not already marricd, must he disposed 


errr renner 
ANNOVA'TIONS, 


4, By tho brethren who make a partition Se.) By such, for whom — 
all the initiatory ceromonios, ieluding marriago, havo been completed, 
Batam-Brraira. 

After the decease of their futher] In hike manner, whilo the father 
is living but disqnalificd by degradation from his tibo or other inanpneity, 
ifthe brethron be thomselvea the persons who muko the partition, the samo 
yale must be understood ia regard to tho initintion. of brothers at tho chargo 
of the common stook, Baraat-nirvers, 

6. Lhe purport of the passage is this.) A€ commentators disagroo in their 
inferpretation of tho toxt, and a subtilo difloulty does arise, tho author provneds 
to show that his own exposition, and no other, conveys the reat genso of tho 
passage. ‘Luking tho phrase the wninitiated should bo initiated” an hero 
understood fiom the preceding sontenee (§ 3), lo expounds tho texts Sisters 
also, who are not already married &o.’ 

Some thus iuterprot tho words ‘ own shavo:” ¢ Aflor assigning as many 
‘shares as thero are brothors, a quarter part should ho given toa alsier, 
‘out of their several allotmonts: so that, if thero bo two or moie sisters, 0 
* quartor of every share must bo given to each of them,’ 

But others thus expound thoso lorms: ‘Dedueting a quarter fom ench 
‘of their shares, dho brothors should give that toasister, Tf there bo two 





= Yarnyawarera, 2, 126, 
} Yaurvavatora, 2, 126, 
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of, in marriago, by the brethren, contributing a fourth 

art out of their own allotments. Jfence it appears, 
that danghtors also participale after the death of 
their father. JTcre, in saying “of a brother's own. 
share,” the meaning is not, that a fourth part shall 
be deducted out of tho portions allotted to each 
brother, and shall be so contributed; but thal the 
girl shall be allowed 10 participate for a quarter of 
such a share as would be assignable toa brother of 
the same rank with hersclf, ‘The senso expressed is 
this: if the majden be daughter of a Bruhmani, sho 
has a quarter of so much as is the amount of an allot- 
ment for a son by a Brahmani wile. 


ct a os sea 


ANNOTATIONS, 








or moro sisters, thoy and their Inothis shall respeatively take tho aumo 
“sublraoted share Cand residue:] and no sepmate dcduvtion shall bo mado 
¢ for onch.’] 

Both interprotations aro unsuitable: for, aormding to tho first, if there 
bo one brothor and seven ov cight sisters, * nothin witl remain for the 
brothor, ifn quarter must be given to cach sister; or, if there he one sister 
and miny brothois, tio sister has a greater allotment than a brother, ita 
quartor must be given to hor by cach of her brothers: and this is ingonsintont 
with o text, which indicates, that a daughter should have Jess Chan aaon. 


Under the second oxposition, if thoro bo ono sister and numerous Inothers, 
tho samo objvotion arisus, which was bofore stylod: ‘or, in tho ouso of ono 
brother and seven or oight sisters, suppose the amount of Inother’s sha 
to ho aaeshea, the quarter of that is very ineonsidanble, and the allo(moent 
of sharas out of it is still moro (rifling: the terms of the teat ' giving then, 
ag an allotment, tho fourth purt,” (§ 5) would bo impertinent; or, admitting 
that tho prevept is obsorved, still thore would he an ingonsistenoy, 


But, aovording to our method, sineo each sister has exnotly a quarter of a 
share, there is nothing contradictory to the terms of (ho (ext “a fourth part” 
($5), Subod'hint. 


.* I there bo four sisters, nothing will remain lov the brothrs if thero bo 
agreater numbor, the allotmont of a quarter to enoh is ampossible, G. 
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% For oxample, if a cortain person had only 
a Brahmant wile, and leaves ono son and ono daughters 
the whole paternal estato should ho. divided into two 
parts, and one sich parb be subdivided into tour; 
and, the quarter being given to the girl, the vemaindor 
shall bo taken by the son. Or, if thoeve be tivo song 
and one daughter, the whole of the father’s estate 
should be divided into three parts; and ono such part 
be subdivided tuto four: and, the quarter having heey 
given to the girl, the romaindor shall bo shared by the 
sons, But, if there be one son and, tive diughters, 
tho father’s property shouldehe dividod into thirds, 
and tivo shares be soverally subdivided into quarters; 
then, having given two [quarter] shaves to tho girls, 
the son shall take the whole of the rosidue. Tt innst 
be similarly undorstood in any caso of an equal or 
unequal number of brothers and sisters alike in yank, 

8 But if there be one son of a Brahmaniwilo and 
one daughter by a Cshatriye woman, the paternal 
estate should bo divided into seven paris; and tho 
three parts, which would he assignable to tho son of 
a Oshatriya woman, must he subdivided by four; then, 


ene yest nt thee 





ANNOLATLONS, 


T Divided tata deo parts, aud ane such part oo. into four.) Th Qo toxt 
wera not so explicit, i€ might have hoon rather gonueluded, that the ostate 
should bo divided into flve parts ; one for the sister, and four for tho hvethor: 
which would bo exactly an alloiment of a quarter of the amount of a hothor's 
sharo toa sister. But, according to tho distribution exemplified in tay (oxt, 
tho sister reccives ono quarter of that which she world have received, had sho 
beon male instead of female. It is, however, in tho inataneo flyst ptalod, a 
sovéuth ouly of what her brother actually reserves for himself, 

This is consonant to Men't vit’ u's interpretation of a parallel passngo of 
Menu :* where ho observes, that ‘if the maton sistory bo numerous, tho 
* portions aro"fo be adjusted atthe fowith part ‘of an allotmont for a brother 





* Vide infra, § % 
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i 
givin’g such fourth part to the danghter of the Cshalriya 
wife, the son of the Brahmani shall tako the residuo. 
Or, if there be two sans of the Brahmant and one 
daughter by the Cshalriya wife, the father’s estate shall 
be divided into eleven parts ; and three parts,which would 
be assignable to a son by a Cshalriya wile, must be 
subdivided by four: having given such quarter share 
to the daughter of the Cshatriya, the two sons of tho 
Brahmani shall share and take tho whole of the 
remainder, Thus the mode of distribution may be 
inferred in ay instance of an equal or unequal number 
of brothers and sisters dissimilar in rank. 

9. Nor isit right 10 interpret the terms of the 
text (“giving the fourth part? $6) as signifying 
‘ giving mouey siflicient for her marriage,’ by consider- 
ing the word © fourth” as indofinite, Wor (hat contra- 
dicts the text of Menu “ ‘To the maiden sisters, Jet 
their brothers give portions out of their own allotments 
respectively : 10 cach the fourth part of the appropriate 
share; and they, who refuso to givo it, shall be 
degraded,”’# 





ANNOTATIONS, 


of the samo clogs: thas the meaning is, let the son tako threo party, and leb 
‘ tho damsel take tho fourth,’ 

9. Hor har mary iuge.)  Sansoura (§3,) signifies, tn this instance, marriago t 
since tho provious sciomonies avo not performed for females, but only for mule 
childron. Subod'hint $e. 

Out of their own allotments respecticely,”] A differonco in a reading of 
this passago is 1emarked in tho notes on Jumera-vairaNa (CG. 3, Scot. 2. § 86), 
A further vmintion occurs in the commentary by Mrv’narr’nrt, who reads 
Swoubhyah swabhyak “to vhciv own sistors;” that is, ‘sisters of theie own 
olassos respectively.’ 

“ To each tho faurth part of tho appropriute share”) This part of the text 
is understood diferontly by Jucuva-vairana. G8, Sect. 2. § 36, 





* Meu, 0¢ 118, 
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to. The sense of this passage is as follows. Brothers, 
of the sacerdotal and other tribes, should give to thete 
sister belonging to the sane tribes, portions out of 
of theiy own allotmonts; that is, out of tho shareg 
ordained for persons of thoiv own rank, as subse. 
quently explained.* Thoy should give fo cach sistog 
a qnarteer of theie own respective allotments, [4 ts 
nol mer, thitaquuty should be deducted from, 
the shave of cach and he given to the sister, Bul, to 
each maiden, should bo severally allotted the quarter 
ofashare ordained forason of the gainer class, The 
mode of adjusting the diviston, when the rank ig 
dissimilar and the mumber unequal, has been sated: 
and the allotment of such a share appears to ho indige 
pensably requisite, since the refusal of it is pronounced 
to be asin. * They who refuso to give it, shall be 
degraded,” (§9. ) ; 

IL, Tf it be alloged, that, hore also, tho mention of a 
qnarter is indeterminate, and the allotment of property 
sufficient to defray the expenses of ihe nuptials is 
all which is meant to be oxpressed: the answer is, 
no; for there is not any proof, that the allotment of 
a quarter of a share is indefinite in ‘both codes; and 
the withholding of it is prononnged to he a sin, 

12. As for what is objected by some, that a sistoy, 
who has many brothers, would he greatly enriched, if 
tho allofment of 1 [fourth | | part were positively meant ; 
and that a brother, who has many sisters, would bo 
entirely deprived of wealth; tho consequenge iy obvit. 








ANNOTATIONS, 
11. Zn both codes.) Tn the teatot Yurrvawirexa and i dhabof Mia, 


SuboP hua, 
Pronounced to bea sin} Ta Misu's text. (§9.) Bar asenicares, 





* Sob 8 § 4 
4 Bsram-buatia, 


G 
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a 
ted in the manner before oxplained:* it is not horo 
directed, that a quartor shall ho dedusted ont of the 
brother’s own sharo and given to his sistor ; whenca 
any such consequence should arise. 

18. ILence the interpretation of Mun’ narcr’nt who 
has no compeer, as well as of other writers, who concur 
with him, is square and accurate; not that of Bua~ 
RUCIE 

14, Therofore, aftcr the decease of , tho fathor,"an 
unmarricd daughter participatos in the inheritance. 
But, before his sdemise, she obtains that only, what- 
ever it be, which her fathor giyos; sinco thoro is no 
special precept rospecting this casc. Thus all is uncx~ 


ceptionable. 


— 


SECTION VIII. 





Shares of Sons belonging lo different tribes. 
00 500—— 


1. Tho adjustment Of a distribution among brothors 
aliko in rank, whother made with cach othor, or with 
their father, has been propounded in precoding pas- 





ANNOTATIONS, 
18. Iho has no compeor.] Who is independont of contiol. BALAat-DITATTA. 
‘This commoniator trots Asahaya as an opithot of the author next named 
(Mro’irvrrvacr ) The woud ooawa, howover, as a proper namo im the Virada~ 
ratnacar a, in commonting ona passago of Muxv (9, 165.) Tho moamng may 
bo that ‘tho opimton of Asiiya, Mrpsrarmnt, end tho reat w acomate . 
not that of Brranvent,’ 


736 
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sagos (* When the father makes apartition &o,’), 
The author now deseribes partition among brethren 
dissimilav in class: “ he sons of a Brahmana, in the 
sovoral tribes, have four shares ox threo, or two, or one; 
the childron of a Cshaériya have threo portions, oy 
two, or onc; and those of a Vaisya tako two paris, 
or one.’ + 

2. Under ihe sanelion of the law,} instances do 
occur of a Brahkmana having four wives; a Oshatriya 
three; Vaisya, two: but a Sudra, one. In such casos, 
tho sons of a Brahkmana, born to him,by svomen of the 
sevoral tribos, shall have four shares, three, tio, or 
one, in the order of these tribes, 

8. The several tribes (varnasas) | Women of the 
different classes, the sacerdotal and the vest, hore 
signified by the word tribe (varna.) Tho tormination 
sas, subjoined to noun in tho singular number and 
locative or other case, bears a distributive sense, con. 
formably with tho grammatical rulo.§ 

4. The meaning here expressed is this: Tho sons 
of a Brahmana, by a Brahmani woman, take four 
shares apiece: his sons by a Cshutriya wile, roccivo 

+. o 





. ANNOVANIONS, 

Mun rrr is a aclobrated commontator on Minus and his oaposition 
of Muxv’s (ont (§ 0.) agrees with tho author's oxplanation of Yanvyvas 
watoya’s (§ 6.) 

Branvess, an anoiont author, probably maintained the opinion and inter 
protation which ars yofuted in the presont Section, 

2, Undor the sanction of the law. Tho initial words of a pnssago of 
Yasxyawatoya (1, 57, ) are cited in tho toxt, for tho sanction of the pradtico 
hore noticed. 

3, Conformubly with the granmaticat rule.) The anthor quotes a rulo 
of grammar, ( Pantyt, 5, 4, 43.) 


* Seolion 2. § 1, } Yarnvawarera, 2. 126, 
4 Yarxywatera, 1. 57, § Paniar, 6. 4, 43, 
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threo shares each; by a Veisya woman, two,; hy a 
Sudra, one. 

5. The sons of a Cshulriya, born to him by women 
of the soveral tribes, (for that is hero undorstood,) havo: 
three shaves, or two, or ono, in Lhe order of tho Lribos : 
that is, the sons ofa Cshalriyw man, by a Cshatriya 
woman, take three shares cach; by a Vuisya woman, 
two; by a Sudra wifo, one. 

6. Tho sons of a Paisya by women of tho sevorah 
tribes, (for here, again, tho samo term is undenstood, ) 
have two shtres, or one, in tho order of the classes; 
that is, the sons of a Faeya man, by a Palsye woman, 
take {wo shares a picce; by a Sudra woman, one, 

%, Since aman of tho servile tribe cannot have a 
son of a different class from his own, beeanse one 
wife only is atlowed to him, (for “a Sadre woman 
only must be the wifo of a Sudra man,?*) pavlilion 
among his childron takes place in the manner hofore- 
mentionod. 

8. Although no restriction be specified in tho text 
(§ L.), it must be understood to relate to property 
other than land obtained by the acceptance of a gilt, 
For itis declared [by Vrrmasrarrt | * Land obtained 
* by acecplanco of donation, must not be given to tho 
“son of a Oshatriya ov othor wile of inlevior lnihe: 
*oevon though his father givo it to lim, tho son of the 
* Brakmani may resume it, when his fathor is dead.” 

9. Since aceeptanco of donation is hero oxpressly 
stated, land obtained by purchase or similar means 
apportains also to tho son of a Cshadriya ov other 





ANNOTATIONS, 
4. Inthe manner beforementioned.] As Aireoled by the texly above 
cilod, ( Yasnvaw nova, 2. 115, and 118, Vido Soot, 2. and 3.) Sebo hin, 


* Munv, @. 1a, + BALAM-DHALLA supplies the author's nume, 
re 
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inferior woman, Jor tho son by a Stcdsa woman ig 
specially oxcopled (“The son, begotten on a Sudrt 
woman by any man of a twice-born class, is not, 
entitled toa shave of land.”’*) Now, if land acquired 
by purchase and similar moans did not belong to the 
sons of a Oshalriya or Vaisya wile, tho special oxcoption 
of a son by a Suda woman would bo impertinent, 

10. But the following text “ Thoson ofa Brahmana, 
or a Paisya, by a woman ofthe sorvilo class, shall not 
share the inheritance: whatever his father may givo 
him, let that only be his property :’+ Yelates to tho 
case where something, howevof incousiderablo, has been, 
given by the father, in his lifetime, to his- son bya 
Sudra woman, But, ifno alfectionato gift have beon 
bestowed on him by his fathor, ho participates for a 
single shaxo Le the movables ]. Thus there is 
nothing contradictory. 


rrr rere, 
ANNOTATIONS. 


9, Begotten ona Badri woman.) Sudri docs not horo benr its regular 
signification of ‘ wife of a Sudr@ man,’ but intongls a wifo of the rogenorato 
man, bong a Seda woman, Subod’ani and BaLaM-wtavta, 

Tho special oveeption of a son by a Budra* woman would he impertinont, | 
Sinco tho son of the Sudre is apooilteally oxcopted, it follows, that the sons of 
tho Cshat tya wifo and those of tho Vaiya do patioipate, Stubad Aint, 

10 Where somothing » +, has been given, ] Whore on allvotionate gilt 
hins been beatowod, In somo oopies, tho reading 1 wo i ( prasadanduddun 
in placo of pradaitam,) Barat-mraviia. 





* This also is a passngo of Viraspair, Sov Inu! L Lv AMANA “Oh § 2 
+ Muny, 6. 155, see gree 
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SECTTON IX. 


Distribution of effects discovered after partilion. 
—0000——~ 

1, Something is here added respecting the residue 
after a gonoral jlistribution of tho ostale. floats, 
which have boon withheld by one coheiy from another, 
and which ave discovered after tho separation, let them. 
again divide in equal shares: thisis a sottled rule.”* 

2. What.bad been withheld by coparcencrs from 
each other, and was not known at the timo of dividing 
the aggregate estate, they shall divide in equal propor- 
tions, whon it is discovered aller the patrimony. 
Such is the settled rulo or maxim of tho law. 

8. Hero, by saying “in equal shares” tho author 
forbids partition with deductions. By saying “ lot 
them divide,” ho shows, that the goods shall not be 
taken oxclusively by tho person who discovers them. 

4. Sineo tho toxt,is thus significant, if doos not 
imply, that no offenco is committod by ombozaling tho 
common. property. 

5. Isit not shown by Munu to bo an offenco on 
the part of the oldest brothor, if ho appropriate to hin- 
sel! common proporty; and nob so, on tho part of 
younger brothers? “ An oldest brother, who from 
avarice shall defrand lis youngor brothers, shall forfeit 
tho honours of his primogeniture, be deprived of his 
[additional] share, and be chastisod by the king.’+ 

6. That inference is not correct; for, by pronounc- 
ing such conduct criminal in an elder brother, who is 





A_. a eee nN A me Rat 
* Yasnvawanoya, 2, 127, 
t Munu, 9. 213, 
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independent and reprosonis the fathor, it is more 
assuredly shown (by the argumont oxcmplified in the 
loaf and staff) to be criminal in youngor brothoys, 
who are subject to the control of the cldost and hold 
the place of sons, Accordingly il is declared [ in tho 
Vede* ] 10 ho an offence without oxception or disting. 
tion : * Ifhn, indeed, who doprivos an heir of his right, 
share, he docs certainly destroy; or, if ho dostroy not 
him, he destroys his son, or elso his grandson,” } 

4. Whoever dcbars, or excludes, from participa. 
tion, an heir, or person entitled to a shove, and doos not 
yield to him his due allotmont ¥ he, being thus debarred 
of his sharc, destroys or annihilates that person who 
so debars him of his right: or, if he do not immedi. 
ately destroy him, ho destroys his son or his grandson, 

8 It is thus pronounced to ho criminal in any 

orson to withhold common proporty, without any 
Viatinotion of eldest f or youngest. ] 

9. Itis arguod, that blame is not incurred by one 
who takes the goods, thinking thom his own, nndoyr tho 
notion, that the common proporty appertains algo to him, 


10. That is wrong. [Jo docs inewr blame: for, 
though hoe took it thinking if his own; still ho has 
taken tho property of another jorgon, contrary to tho 
injunction which forbids his so doing. 


stn atenenensninatinesee 
ANNOWVATTIONS. 


8, By tho agumvnt oxamplifed in the lonf mud staf] Tha nal, to which 
4 lonf is attachod, bo taken away by thiovos, it is inferred, that aamadly 
tho loaf also hag beon stolen by thom, f Soin the case wndox consideration, 
if tho oldest, who is independent and rcprosouts tho fathor, bo oriminal 
for withholding the goods, tho samo may surely bo alllymed concerning 
tho sest, ub they doa, Sudo dint, 





* BALAM-BITATLA, 
4 A passago of the Vede, as obsorved by BALAM-BITALIA. 
ft Soo JrturaA-vAWANA, 2, 25. G31, 1d 
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11. Asin answor to a proposed solution of a diff. 
culty ‘Tfan oblation of green kidney beans * be not 
procurablo, and black kidney beans + be used in their 
stead, by reason of tho resemblance, the maxim, which 
prohibits the cmploymont of these in sacrifices, is not 
applicable, because they wore used by mistako for 
ground particles of green kidnoy boans;’ it is on tho 
contrary maintained, as the right opinion, that, 
‘although the ground particles of grcen kidney beans 
be taken as being unforbidden, still the ground particles 
of black kidney, beans are also actually cmployed: and 
the prohibitory commartd is consequently applicable 
in this case,’ 

12. Thorefore it is ostablished, hoth from the lettcr 





ANNOTATIONS. 
UL. Asin answer toa proposed solution.] The author hero adduces an 


example of reasoning from tho Mimansa, inthe 6th book (Ad hyaye, ) 3d 
seetion ( pada J) and 6th topidk ( ad’hicarana, ) Subad'hint. 


Tho black kidney bean, with cortnin other hinds of ginin, is deolarod 
by o passngo of the ede unfit to bo usod at sacrifices. An oblation of gicon 
kidney beans, by anothor passage of the samo, is direoted to bo mado on 
corlain ooensions, If then tho sg.icon sort bo not pracurable, may tho black 
kind bo used in als stead? ‘Tho solution first proposod is, that tho black sort 
may bo substiluted for the groon kind, in liko manner os wild rivo is need in 
Plnoo of tho. oultivatod sort; and, in answer to the argument drawn fom 
tho spocial prohibition, i is protonded, that tho prohibition holds against 
sho uso of tho black kidney bean as such, and not against 118 uso whon ground 
particles of this and othor sorts aro takon with particles of groen kidnoy boans 
as boing unforbiddon. But the correct and demonstrated opinion is, that 
tho black kind is altogothor unfit to bo used at sror‘fices, boing oaprossly 
wohibited : 1ts particles, therefore, although intormixed with othor sot{s, aro 
0 be avoided ; and for this reason they must not bo used as a substitute for the 
ather kind. Sudod’hind and BarAM-pTariA. 


- Mudya: Phasoolns Mungo ; green kidney beans. aa ee 
4 Aludga: Phaseolus Max, v. radiatus: black kidnoy beans, 
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of the law and feom reasoning, that an offence is 
commilted by taking common property. 


00 
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SROTION X, 








Rights of the Dwyamushyayana or son of two fathers, 
—00 Teo 

1, Intending to propound a spocial allotment fox 
the Dwyamushyayana (or son of two fathors,) the 
author previously dosoribes that rolation. “A. son, 
* jegolton by ono, who has no malo issue, on tho wile 
“of anothcr man, undor a legal appointment, is law- 
“ fully heir, and giver of funeral oblations, to both fa- 
“ thors.”?* 


2. A-son, procreated by tho hushand’s brother or 
other person (having no malo issuc), on the wife of 
another man, with authovity from venerablo persons, 
in the manner before ordained, is heir of both'tho na. 
tural father and the wifo’s hushand: ho is successor 
to their oslates, and givor of oblations Lo them, accor. 
ing to law, . 


_.oterteeevennerrarenatnntassinansnteminnnsontitinanttninmmsiatey tees 
ANNOTATIONS, 


1, Deyamuashyayana, or sor of leo fathers, '| A4 herve deseiibed, thé 
Dwyanushyayana ia reatvioted to ono dosaviption of aduptivo son, the Cekedaia 
or son of tho wifo: but the torm is applenblo fo any adopted son rotaining lis 
filiat velation to his natural father wilh his nequiied relation to his adoptive 
paont. See Seot 11, § 82, 

2 In the manner bijore ordained. | Tho initial words of another passage 
of YasNyawatcya avo hoto cited, Tt is as follows: Tot the husband's 
bother, or a kinsman near or romote, having boon authorized by venerable 
persons, and boing anointed with butter, approach the ohildloss wife at 
proper seasons, until sho becomo pregnant, Ilo, who appronvhos her in 


* Yamnvawarevs, 2. 128. . 


an 
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8, Tho meaning of this is as follows. Tf the 
hhusband’s brother, or other person, duly authorized, and 
boing himsolf destitute of male issue, proceed to an inter- 
course with the wife of a childless man, for the sake of 
raising issue both for himsolf and for the other; the 
son, whom he so begels, is the child of two fathers 
and denominated Dwyamushyayana. Ie is heir to 
both, and offers funeral oblations to thoir manes. 


4. But, if one, who has male issue, being so 
authorized, have intercourse with the wife for tho sako 
of raising up issuo to her husband only; tho child, 
so begotten by him, isson of the husband, not of tho 
natural father: and, by this restriction, he is not heir 
of his natural father, nor qualified to present funcral 
oblations to*his manos, Tt isso declared by Manu: 
«The owners of the secd and of the soil may be con« 
sidered as joint owners of the crop, which thoy agrco 
by special compact, in consideration of tho sood, to 
divide between them,’’* 

5. By special compact. ] When the field is dolivercd 
by the owner of the soil to the owner of tho seed, on 
an agreement in thjs form, “let the crop, which will 
bo hore produced, belong to us both ;” thon tho owners 
both of tho soil and of the sced are considered by 
mighty sages as sharers or proprictors of the crop 
produced in that ground. 

G. So [the samo author. ] “ Unless thore bo # 
special agreement between the owncrs of the land and 
of tho socd, the fruit belongs clearly to the land-ownor; 
for the soil is more important than the seed.” + 





ANNOTATIONS, 


any olher mode, is degraded from his tribe, A child, begotten in that 
mode, is Une linsband's son, denominated ( eshetraje 7 son of tho wilo.”| 


* Mrsu, OF 53, | Mnxu, 0. 62, | Yarsaawareys, 1. 60-70, 
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7. But produce, raised in another's grounil, with. 
out stipulating for the crop, or withoul a special ngreo 
ment that it shall belong to both, appertains to the 
owner of the ground: for the xeeeplaclo is more impor. 
tant then tho seed; as is observed in tho ease of cows, 
mares and the vest. 

8. Tere, however, the commission for raising a) 
issuc is rolative fo a woman who was only betrothed, 
since any other such appointment is forbidden hy Mayu, 
Sor afier thus promising a commission, “ On lailnre of 
issue, the desired offspring may be protreated, cither by 
his brathor or some other kinsman, on the wile who has 
beon duly authorized: anointed with liquid butter, 
silent, in the night, lot tho kinsman, thus appointed, 
beget one son, but a socond by no means, on the witlow 
[ or childless wife ;}’* Munv has himself prohtbited 
tho practice: * Ry regorierate men, no widow must bo 
authorized to conceive by any othor: for thoy, who 
muhorizo her to conceive by any other, violate tho 
primeval law. Such a commission is no whore mon. 
tioned in the nuptial prayers; nor is {ho marriage of 
widows noticed in laws concerning wedlock. ‘This prac. 
tive, fit only for cattle, and reprehendod by learned 
priests, was introduced among inen, whilo Vuwa had 
sovereign sway. Ifo, possessing the whole earth, and 


Sere enmnrnenaenementensramanarmnmasntnnntainmannmee Heemmaielniniaetanety 
ANNOPATIONS, 

8. the commission ..., is relative toa woman who war only betrothed 
The commentater, Binurniaus, dissents fom this dotting. and offes 
passages of Inw to show, that, aftor troth vorbally pliyhted, should the 
husband dio befoo tho aetuil colebiation of tho mniringe, the damsel ia 
at the disposal of hor fathor to bo given in mairinge to another husband. It 
is unneoessary 2 go into lus explanation of tho pusyagos orled in tho text, 
in naother opinion. 





) Mryu, 9, 59.~60, 
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rd 
thereforo eminent among royal saints, gave riso to a 
confusion of tribes, when his intellect was overconie 
by passion, Sinco his time, the virtuous censure that 
man, who through delusion of mind, authorizes 4 
widow to have intercourse for the sake of progeny,’’* 

9, Nor isan option to be assumad from tho | con- 
trast of | precept and prohibition. Since they, who 
authorizo the practice, are expressly consured: aud 
disloyalty is strongly reprobated in speaking of {he 
duties of women; and continence is no less praised, 
This, Munv shag shown: “ Let the faithful wile oma- 
ciate her body by living*yvoluntarily on pure flowers, 
voots, and fruit; but let her not, when her lord is 
deceased, even. pronounce the name of another man. 
Let her continue till death forgiving all injuries, per- 
forming harsh dutics, avoiding every sonsnal pleasure, 
and cheerfully practising the incomparable rules of 
virtue, which have been folléwed by such women, us 
were devoted to one only husband. Many thousands 
of Brahmanas, having avoided scnsuality from  thoir 
early youth, and having Ieft no issue in their families, 
have ascended nevertheless to heaven; and, like those 
abstemious men, wm virtuous wifo ascends to heaven, 
though she havo no child, if, after the decease of her 
lord, she devote herself to pions austerily : but a widow, 
who, from a wish to bear children, slights hov deceased. 
husband, brings disgrace on herself hero below, and 
shall be exeluded from the abodo of her lord.?+ ‘Thus 
the legislator has forbidden the recourse of a widow or 
wifo to another man, even for the sake of progeny. 
Therefore it is not right 10 deduce an option from tho 
injunction contrasted with the prohibition, 


ANNOTATIONS, 
9. Ibis not right to deduce an option. | or an option is infeed in the 
case of equal things bué hore a consure is passed on those persons, who 


~"r Manu, 9, 6L—-08, } Muay, | is 








$ Muny, 3. Lo7 il, 
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& 
10. Tho authorizing of a woman sanctifled by mar. 


riage, [to raise up issuo to her husband hy another 
man, | boing thus prohibited, what then isa lawful 
commission | to raiso up issue? ] ‘Tho same author 
oxplains it: “The damscl, whose husband shall dig 
after woth verbally plighted, his brother shall take tn 
marriage according to this rulo: having espoused hor in 
duc form, sho being clad in a whilo robe, and puro in 
hor conduct, let him privately approach hor onco in 
cach proper season, until issuo bo had.’’** 

11. Itappears from this passage, that‘he, lo whom, 
a damsel was verbally givon, if her lushand withouta 
formal acceptance on his part. If ho dic, his own 
brother of the whole blood, whether elder or younger, 
shall cspouse or (ako in. marriage {he widow. “ In duo 
form,” or as directed by law, “ having espoused” oy 
wedded her, and “ according lo this rulo,” namely with 
aninunction of clarified butter and with restraint of 
voice &c. let him “ privatcly” or in sceret, * approach 
hor, clad ina white robe, and pure in her conduct,” 
that is, restraining her mind, speech and gesture, 
once” atatime, until pregnancy ensue. , 

12, These espousnis avo nominal, and a moro part 
of tho form in which an authorized widow shall be 
approached; like the inunclion of clavifled butter and 





ANNO'TASIONS, 
authorize such a praotico, and nono upon thoso who forbid il, Tho infanation 
and tho prohibition ao consoquently not equal; and therefore an option iy 
not inforred. Subod'hint. 

12. These espousals avo nominal.] Tho nolion fs this: as an inunotion of 
olarificd buttor, and other obsorvances, aro presoribed as mero forms in ap- 
proaching an authorized widow; so theso osponsals aro a mero part of thub 
intercourse, and not a principal and substantive aot, whoney tho parties might 
be supposed to become a marriod couple. Suda’ Adu’ and BAGAM-WITATIA 





“Mun U, 9, 69.—70, 
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a 
so forth. They do not indicate her becoming the 
wedded wifo of her brother-in-law. 

13. Thorofore the offspring, produced by that inter- 
course, apperlains to the original husband, not to the 
brothor-in law. But, by special agreement, the istic 
may belong to both. 


——— 0. 0-—— 


— 


SECTION XI. 





Sous by birth and by adoption. 


—002>00— 


J. <A distyibution of shares, among sons equal or 
unequal in class, has beon explained. Next, intending 
4o show the rulo of succession among sons principal and 
secondary, the author previougly descrihes thom. ‘ ‘Tho 
legitmate son is procreated on the lawful wedded wife, 
Equal to him is the son of an appointed daughter, 
The son of tho wife is one begotten on a wifo 
by a kinsman of her hushand, or by some other 
relative, One, scerctly produced in the house, is a 
son of hidden origin. A damscl’s child is one born of 





ANNOTATIONS, 

Vor the woman cannot becomo a lawful wodded wifo, boing twieo-mariiod. 
BADAM-BITATRA 

13. Lherefore the offspring §c.] Tho child is not a logitimate son Canrasa) 
of both parents; but is feshétraje) son of tho soil or wife, and apportains lo 
tho husband or ownor of tho soil, provided no rgrooment weie male ‘fo this 
cfloot; ‘tho ofspring, horo producod, shall bolong fo us both.’ Bub if such a 
slipulation oxist, he is son of both, Subo@ hin? and BATAM-BUALTA, 

Tie is not legilimate son (awasa) of tho natural fathor, but similar to a 
legitimate son ; as will bo made eyidont in the soquel.* Tatam-muares, 





*” Vide Bool, 11, 5 4 
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an tmmarricd woman: heis considered as son of his 
maternal grandsiro. <A child, begotlen on & woman 
whose [ first] marriage had not been consummated, 
or on one who had been deflowered [ before marvriage], 
is called the son of a twice-marricd woman. ‘tre, 
whom his father or his mothor givo for adoption, 
shall be considered as a son given. A, son bought 
isone who was sold by his father and mother, A 
son made is one adopted by the man himself One, 
who gives himself, is self-given, A child accoplod, 
while yet in the womb, is one rocoived with a bride. 
Ile, whois takon for adoption, having been forsaken 
by his parents, is a deserted son.’”* 

2. hoissue of the breast (uras) is a legitimate 
‘son faurasa) IIe is onc born of alogal wife, A 
woman of cqual tribe, espousod in lawful wedlock, is 
a logal wifo; anda sou, begotten [ by hor hushand} } 
on hor, isatrue and Iogilimate son; and is chicl 
in rank. 











ANNOTATIONS. 

1. Son of his maternal grandsive.] In the uumoroud quolalions of this 
passago, some read suéah © son,” othora syaridah'* oallod,” and othors agnin 
matah* considored.” Tho senso is not materially allloctod by theso dilter- 
onoos; a3 cither torm, being not oxprossod, must bo mndorstoad, 

2. A son, begotten on a woman of equal tithe.) Tn frob it is nob to bo 80 
understood, Vor if contradicts tho anthor’s own doctrine, sinco ho inoludos 
tho Mid hevasicte wud othora, born in tho direct order of tho tiibos, among 
legitimate isso (§ 41.) Thoy aro nob sons bogotlon on a woman of equal 
tribe: and, if issue by women of differont tribes bo not doomed legilimato, 
being qonsidored as horn of wives whom it was not lawful to many, thon it 
might follow, that other porsons would tako the horflage, although sich sons 
existed, [Teneo tho mention of n wifo equal by tiibo intonds only the pro- 
feinblenoss [of hor or hor offspring :'] and tho rostriotion, that aho baa lawful 
wife, oxoludes the eshciraja or issue of tha soil, and. tho rest. Pivanitrodaya. 





* Yasnyawatexa, 2. 129,—~133, 
{ Baraac-rarea diveots this to be supplied in conformity with passages of 
Visunv (15, 2.) aud Menu 9, 166.) * 
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3. Theson of anappointed daughter (pulrica-pulra) 
is equal to him; that is cqualto tho logitimato son, 
Tho term significs son of adaughtor. Accordingly ho 
is equal to tho legitimate son: as described by Vastsire’- 
na: “his damsel, who has no brother, 1 will give 
unto thee, decked with ornaments: the son, who may 
bo born of her, shall be my son.”* Or that term may 


ANNOTATIONS. 








Tho son by a woman,of equal tribe espoused in any of tho irregular forms 
of marriage (lsura Go.) is a legitimate son: and tho sons of a Brahmans by 
wives espoused in the dneot order of tha classes (Cshatriya §e.), denominated 
the Bf Phar usicta,the <Lmbash? ha, and tho Parasava or Nishada; and the sons 
of a Cshutiiyw by the wivos of the Vaisye or Sudra tribe, named the Wa- 
hishya and tho Ujras and the son of a Vadsya by a Sadra woman, called tho 
Caruana; aro all legitimate sons, Viswaswara-naaira in the Aadanu- 
Pa tata, 

By tho term “lawful? is oxoluded a woman ospoused hy ono fo whom such 
marriage was not permitlod : therofore the sons by women of superior tribe 
are not legitimate; and, for this purpose, the word “ lawful? has beon intio- 
duced into the toxt (§1.) A lawful wife for a man of a rogenerato tribo isn 
woman of a regenerate tribe ; and, fora Sudre man, a Sudra woman. Kor 
want of a wife of preferable description, ono analogous is allowed, Con- 
sequontly it is nol indispensable, that the wife be of the preforrble desuription, 
Liven a Suda worn may ho the wifo of a regenorate man; and hor issue is 
legitimato, as will bo shown. BAtam-niaita. 

3. Lyual ta the legitimate son.) Tho daughtor appointed to bo a son, 


and the son of an appointed daughter, ao either ef them equal to tho 
legitimate son. Viswrswana in tho Aadena Parijala. 


Since tho gon of an appointed daughter ja son of logilimate feninlo issu, 
therefore he is equal to a legitimato son: but he is not literally a legit:mate son? 
being one romove distant, Viswnswara in the Subod hind. 

Or that term may sunify Se] Ub may signify a daughtor who becames hy 
appointment a son; that is, who is pub im place ofason. Although sho bo 
logitimate, yet being female, she is merely equal toa son, Teramitroduya, 


* Vasrsice’na, 17, 16, 
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signily a daughter bacoming hy spacial appointinent 
ason. Still she is only similar to a logitimate son; 
for she derives more from the mother than from the 
father. Accordingly sho is mentioned by Vastsur’ ira 


eee a 








ANNOTATIONS, 


# Equal to him,” equal to tho legilimala son,is the pudrica-pudre ov daughter 
appointod to be a son: for sinoo all tho Lerms of the definition of a legitimate 
son ovcepling sex, dro applicable to hor, sho is similar to him. APARATCA 

Tho Putrica-putra is of fonv deseriptions. The. firdt ia tho daughter 
appointed to ben son, Sho is so by a stfpulation to that eflect, ‘Tho noxt is 
her son. IIo obtains of courso tho namo of ‘son of on nppointod daughtor,’ 
without any spooial compast. This distinction, howoyer, ocours: ho is not 
in place of a son, bué in pleco of n son’s son, and isa Aanghtor’s son, 
Assodingly ho is dessibed asa daughter's son in tho toxt of Save'ta and 
Lro’miras “An appointed danghtor is like unto a son; ag Prionneasy has 
declared: her offspring is termed fon of an appointod daughter: ho offers 
funeral oblations to the matornal grandfuthors and to the patoinal grandsiros, 
‘There is no difloronce batwoon a son's son anda daughter's son in veapeot of 
benofits conferred.” ‘ho third deseription of son of an appointed deughtor 
is the child born of a daughtor who was givon in marvingo with an exprosa 
stipulation in this form “ tho ohild, who shall bo horn of hor, shall bo mino 
for the purpose of performing my obsequics.”* ILo apportains to his matornal 
gvandfuthor as an adopted son, ‘Tho fourth is @ ohild, bor of a daughter who 
was given in marriage with a stipulation in this forms (The child, who shall 
be born of hor, shall porform tho obseqaies of both.” Ifa belongs, as a son, 
both ¢o his natural grandfather and to his maternal grandfather. Bul, in the 
onso where sho was in chouglit solested for an appointod danghler,f sho is so 
wilh a compact, and morely by an act of tho mind, JTuatannr. 

The aon of tho appointed daughter bolongs in gonoral only to tho malornal 
grandfather: but, hy spesinl compact, to the natural fnthor also. ‘Thus Yasar 
says: “Tot thoson of an appointed daughtor porform tho obsequies of his 
maternal auerstors oxolusively : but if ho suacced to the proparty of both, let 
him perform tho obsoquios of both.” Aceordingly thia child also is denomi- 
nated dwyamushyayana or son of two fathers, BAT \M-BItATTA, 





* Manu, 9. 127, , =. — 
| Muyo, 9. 136, 
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7) 
as ason, but as third inrank:“ The appointed daugh- 
ter is considoved to be the third description of sons,”* 


4, The son of two fathers ¢diwyamushyayana)t is 
inferior to the natural father’s legitimate son, because 
he is produced in another's soil. 

5. A.child, begotten by anothor person, namely by 
a kinsman, or by a brothor of the hushand,*is a wife's 
son ( eshelraja). 

G. Tho son of hidden origin (gud’haja) is ono 
secretly brought forth in the husband’s hous, By 
oxoluding tlfo ease of a child begotten by a man of 
inferior or superior tribe, this must be restricted to 


ee 
ANNOTATIONS. 


“ The appointed daughter is the third description of sons.’ “ Por sho, who 
has no brother, reverts to her male ancesttrs and obtning a renewed filiation.”” 
Vastswa'ita.$ 

Tho adopted daughtor is odunted by Vastant’sra as the third: not by Yamnya- 
waters, SuboPhini, 

Mrrra-stsr4 reads socond instond of third: ngniust the authority of tho 
institutes and of every compiler who has cited this passage, 

4. Is inferior to tha leyitimate sou, ] Ie is similar to tho son of tho body. 
BALAM-UTATIA, U , 

Ts not the son of tivo fathers tho offspring of his natural folhor? Is he 
thon a logitimato son P or one or other of tho various dosoriptions of adaptive 
ani socondary sons? Auticipating this question, tho author saya: Tle is 
nol different from him;” he is cqual to a son of the holy. Subodhini 

Tho commentary lest cited veads aviv ishla ‘nol differen? instead of upucrishla 
‘infovior, Both readings ave noticed by Baraw-pnarra, 
oA child begotten by another person... %s a wife's son. Thoro are tro 
descriptions of eshetraja or wife’s son; the first of them is son of both fathors 
Chvipiirien 3) tho othoris adopted son of the wifo’s husband, Piramitroduya, 

A son heggyon, under a formal authority, by a kinsman being of equal class, 
or by another relative, is a wife's son. Viswrswars in the Mudanu- 
Parijuta. 








* Vasrstetara’, 17, 14. | Vide Seet 16, | Vasisur’na, 17, 13. 
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an instanco whore it is not ascertained who isjthe 
fathor, but it is certain that ho must belong to tho 
same tribe. 

7. A dansel’s child (caning) is tho offspring of an 
unmarried woman by a man of equal class (as resirict- 
cd in tho preceding instanco); and he is son of his 


sae pepetsmammersneesematns 
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6, Io must belony to the same tribe. A child sooretly conceived by a 
woman, in her husband’s house, froma man of tho smo trihe, but concern+ 
ing whom it is not cotainly known who tho individual was, is numed a son 
of concealed origin, The ignorance as to the particular person must bo tho 
husband’s, not tho wile’s: and tho knowloge of lis equality im tiibe may be 
obtained through hor; for surely she must now who ho f% Bul, if she 
really do not know his tribo, having been aovretly violated by a stiangor [in a 
dk night, *] thon the child bears the uamo of ason of hidden orpiny but 
1s not so fit a sonas tho one before described. Veswrswana in tha Afudaau- 
Paryata, 

In such circumstances, the oluld must bo abandoned, aay olhory, Ranagt- 
BIATTA. 

Sinoo the natuial father is not known, tho cluld belongs to tho sumo tribe 
with his mothor. But, if there bo a suspision, thatthe way bogolton by a man 
of mfcrion tithe, he is gontomned. Vaonusrace art in tho Sradd'has 
chintamané, 

Asun, who sb born of the wifo, and concerning whom it is not corlainly 
known who is the natural father, is adoptive son of tho mother’s husband, and 
called son of concealed origin. Leing son of tho adoptive father’s own wife, 
and begotten on her by another man, ho is similar to tho sou of the wile, and 
therefore desoiibed aftor him, Aranires, 

7. By a man of equal class,} As the son before described must bo ono 
bogotton by a man of like tribe, so must this son also be tho oflspring of a 
man of oqnalelto. © Pun cl? do ons) hae signily unmarricd only: for, 
oven with thet ampat, the fom t aeyuctly usod in the sonse of un« 
converd with an’ befat iithea en with whom a iegular mar- 
vane ha vat hoon comrammatal fer wel asi tade 


Wsatad aaa 


suot, KI. ON INITERITANCH. i) 


ca 

maternal grandfather, provided she be unmarried and 
abide in hor father’s houso. But, if she bo marvied, 
the child becomes son of her husband. So Manu 
intimates; * A son, whom a damscl conceives sceretly 
in the house of hor father, is considered as the son of 
hor husband, and donominated a damsol’s son, as boing 
born of an unmarried woman.’ * 


8. Tho son of a woman twice-marricd is ono begot- 
den by a man of equal class, on a twice-marricd woman, 


| a Pens 
ANNOTATIONS, 


Tho moaning of the passage of the Aftaesiare is this. “ Unmarried ” 
signities ono, whoso nuptials havo not been commenced; “ married,” whose 
nuptials are begin. ‘ho affix hore implies an act bogun aud not past, Fov 
a child begotton by & patamour alike m olass, or a woman whose mariunge is 
complet, is a son of concealed origin. iramitrodayu. 


Tho child, born of en unmarried woman, is denominated aon of a anmeel 5 
and is considered by Mryv and the rest, as son of his maternal ginndfather. 
Boing produced in a soil which in somo measure appertains to lim, namely his 
doughtor, the child is similar to the son of concenlod origin, and 18 therefore 
montioned by Yaawyawaxoya noat aller him, Aranarca. 

If tho matornal grandfather haye no male isano, then the domscl’s son is 
doemod his sou ; if he havo isauo, thon tho child is son of the hnshand. If both 
bo childloss, ho is adoptive son of both. Parjjate cited in tho Ruénceara and 
SudPhi-viveca, 

Tf oithor of thom bo destitute of male Issuo, tho child is his son; but, tf 
both be so, the child is son of both, Bavam-niagsa. 


So Muxv intimates.] ‘The meaning of the passage oifed from Menu is aa 
follows: a young woman, betrothed, but whoso nuptials bave not been com 
plotod ; and who ig consequonily a maiden, since she isnot yot become tho 
wifo of her intended husband: ason (we say) bore by such q damsel is 
Gonominated a damsel's child, and is considered as son of the midepioom 3 
that is, of (he porsun by whom sho is espoused. Accudingly tho condition 
‘Cin tho houso of hor father”? is portinont as an explanatory plraso: for, 
aftey mavriago, sho inhabits tho house of hor husband.  Tiramils oduya, 





* Munv, 8, 172. 
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whether tho firs) marriage had or had not boon consum- 


mated. ’ ; 
9. Ile, who is given by his mothor with hor hus- 


band’s consent, while hor husband is absent, [ ox 





ee ee — — 
ANNOTATIONS. 


8 Whether Se.] Whethor tho marviago had ov had not been coustmmat- 
od by tho first husband, and whothor she have hoon forsaken by hov husband 
in his lifo time or ben widow. Such is the meaning, Accordingly Viennv so 
declares: Io, whom a woman, cithor forsakon by horchushand, or a widow, 
and again becoming a wifo by hor own shoicd, conceived [by © seoond hushaud] 
is oalled the gon of a woman twice-mamiod.”? * ‘The child is son of the uatu- 
ral fathor : for tho first husband’s right to the woman is annulled by hia doath 
or relinquishment ; and she hag not been authorized to raiso vp issuo to him; 
anil sho tnkos 0 second husband solely by hor own choico, Banaw-uirarva, 


There avo two descriptions of twigc-mariiod womon: tho firstis a woman 
whose marriage has not boon constmmated, but only contracted, and who is 
espousod by quothor man, "The othor is 2 woman who has beon blemished hy 
intercourso with aman, bofore marriage, ‘Tho offapring of such a womau is 
CPainor-bhava) son of a twioo-married woman, Accordingly il is so oxpress. 
odin the toxt, Viramitrodayd, 

* A woman, Whose marriage had nof boon consufnmated, and who is agin 
ospoused, is a twico married woman, So is she, who had provious inloreonrso 
with another mon, though sho bo not actually marvicd a geoond timo.” 
Visitnv, | 

A ohild bogotton on a women, whosgo [first] marriago hai not heon aongum« 
mated ;” on tho wife of an impotent man or the like, whathor sho haye 
hecomo a widow or nob; or on his own wifo “ who had boon onjoyod by 
strangers, and who is {akon back, and again ospoused ; tho ohild (wo aay) 
begotten on such a woman, is called ‘son by a woman tiyiee-married’ Tho 
twice-marrisd woman has boon desoribed in tho flvab book [of Yaayvawsnoy’s 
institutcs.] APaRanca, 

“ Whother a virgin or deflowored, she who is again ospousod with solomn 
rites, is a twico-marriod woman: but sho, who desortg hor husband and 





* Manu, 9. 175. Erroncously cilod as a passage of Visanv, 
t Visuny, 15, 8.9, : ares ' 


SECT. XI. ON INITERITANCE. 94 


incapable though proscnt,* ] or [ without his assont+ | 
aftor her husband's decease, or who is givon by his 








ANNOTATIONS, 


through lust cohabits with another man of tho samo tribe, is a self-guided 
woman.” YSINYAWALOYA.| 

Thore aro two descriptions of womon termed anyapurve |{ or proviously con~ 
nected with another: namely tho punordhu or woman bwice married, and the 
swatrin? or self-guided and wuchaste woman. ‘Tho {wiee-marricd woman also 
is of two desoriptifhs jsaccording ns sho has or las not beon deilowered. She, 
who is not a {irgin, is blemished vy the repetition of the ceremony of mar~ 
viago, But one, who deserts the husband of her youth, and through dcsire 
cohabits with another man of the samo tribe, is a solf-guided woman (swatriniy 
AMitacsharas 

A. womnn, who, having beon married, whothor sho bo yot a virgin or not, is 
agnin espoused in duo form by hor original husband or by another, is a twico~ 
marriod woman, Sho is so desoribod by Musa: “If sho bo till a virgin, or 
if she loft hor original husband aud roturn to him, she may again perform tho 
mariinge ceremony with her second for, inthe latter nse, hor original] hus+ 
band :’4] and by Vastsuv’m ; She, who having deserted tho husband io whom 
sho was mavried in hor youth, and having cohabited with othors, roturns to his 
family, is a twico-marricd yoman, Or she, who desovts a husband impotont, 
dograded, ov insane, and marriog another husband, or doos so aftor the death 
of tho first, is a twivo-marritd woman,”** Tho ropetition of tho nuptial 
goromony constitutes hor a twice-marriod woman. But sho, who lenyos hor 
husband and through desivo cohabits, without maxriago, witha man of tho 
samo tribe, isa solf-guided woman, APAnarnoa. 

9, Te who ts given by his mothoy with her husband's consent.) Vass A says , 
Tot nota woman cithor give or neoept a son, unless with tho -assont of her 
husband.” | | Ife had boforo said “ Man, produced from virile secd and ulorino 
blood, prosceds from his fathor and his mothor, os an effeot from iis cause. 
Therefore both his fathoy and his mother have power to give, to sell, or to 
abandon their son} 





* BALAM-BIrAtTA, i + Bavaw-naarta, 

| Yauryvawateya, 1. 68. || Same with parapurva, Seo Manu, 5, 163, 
§ On Yaryvawarexa. 1, 68, 4] Menu, 9 176, 

** Vastsur'ma, 17. 18,—18, 19, +f Vasisur’ima, 15, 4, 


\] Vastra’ ua, 16, 1~2. 
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father, or by both, boing of the same class with the 
person to whom he is given, becomes his given son. 
( dattaca.) So Munv doclares: “ Ilo is called ason 





ANNOTATIONS. 


Concerning the mother's authority lo give away hor son, whon sho fs @ 
widow, sco a subseqnont note, In rogard toa widow's powor of adopting a 
son, there is much diversily of opinions, Vaounsratr miara, who ia followot 
by tho AZad’Auda school, maintains that neither a woman, nora Sud, oon 
adopt a datécea or given son; because tho presoribed commodity (§ 18) inoludes 
asacrifice, whioh thoy aro inonpable of pofforming, ‘Chis diffioully may bo 
obviated by admitting a substitute for tho porformance of thet coromony : and 
accordingly adoption by a woman, under an authority from her husband, is 
allowed by writers of the othor schouls of law. Nanos rannita, however, 
in hig treatise on ndoption, rostrists this lo tho endo of a woman whose husband 
is living, sinco a widow cannot,ho observes, havo her husband’s sanation to tho 
aocoptauco of a son. On the other hand, Baram-mraresa contends, that a 
woman's right of adopting, ay well as of giving, a gon, ‘is common to tho 
widow and to the wife, ‘his likewise is tho opinion af tho author of tho 
Vyavahara-mayucha, wnt, while ho aimits, thal a widow may adopt a son 
Without hor husband’s previous authority, ho roquires, thal sho should havo 
-tho oxpross snnotion of his Ikindrod. Writors of ihe Gaw'w shoul, on tho 
pgputrary, insist on a formal pormission from tho hasband declared in hia lifo 


with? . 
Vr Boing of the samo olass with the person to wham he ta givon.] Ov boing givon 


0 aporson of tho samo olass, ‘Tho two rondings, (savarnaye in tho dntivo, ov 
savarnoyah in tho nominaliyo,) both noticed by the sommontatos Barasr- 
puarra, give tho samo gonso, 

‘Tho adopted son must bo of tho same tvibo with the giver or natural paront 
as wall as with the adoptive paront, according to tho vomark af Avaranoa 
oilod with approbation by Naxpa vayors in hig trontiso on adoption, 


Becomes his given son] Tho son given ¢ datatea ov duétrima ) is of two 
sovls; Ist simplo, 2d son of tivo Lathors ( dwyamushyayuna ) Tho tlyat ia ono 
hostowed without any special compact; the last is ono givon under an agroo« 
amont to this offeot “ he shall belong to us both.” Pyavahara-maye lee, 

" Whom his father ov mather gives” | Mowarrear yous and intorprets 
“whom his fethor «xd mother gives” (inserling the conjunative particle 
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givon (dattrima,) whom his father or mother 
affectionately gives as a son, being alike ( by class,) and 
in a time of distress ; confirming the gift with water.”* 
10. By specifying distress, it is intimated, that tho 
son should not be givon unless there be distress, This 
prohibition regards tho giver (not the takor.t) 


arene, 
ANNOTATIONS, 


oha. instead of tho disjunctive va.) Baraac-piavra condomns that reading ; 
and infers from tte disjunctive particle and dual number in the text, that 
three eases are intonded; viz, IM. ‘Lhe mother may give her son for 
adoption with her husband’s consent, if ho bo absont or incapablo ; and with~ 
out it, ifho bo doad or the distress bo urgont. 2d. Tho fathor may givo 
away his son without his wifo's consont, 1f sho bo doad, or insano, or othor- 
wise incapablo ; but, with hor consent, if sho resido in hor own father’s house. 
8d, ‘The fathor and mothor may conjoiutly give away their sony, if they be 
living togothes, 

« Whom his father or mother affectionately gives.”] Amioably + not from 
avarice orintimidation, In tho Viramitrodaya tha word is oxpressly stated 
to be usod advorbially: bat Baram-buarra considers it as an epithet of tho 
son to bo adopted, and as implying, that the adoption is not to be made against 
his will or without iis froo ponsont. 

“ Reing alihe.”] ‘Chis ia interpreted by Mun’ tavce’ur as signifying § allko, 
nol by tribe, but by qualitios stiluhle to tho family: accordingly a Cstalriya 
ova porson of any other inferior glass, may bo tho given son (dadiaea) of a 
Braimana? Baravyanarva and the author of the Aayue’ha oonsure this 
Aootrine ; singe overy other anthority concours in restricting adaption to tho 
iustanee of a porson of the same tribe. 

10. By specifying distress.] \ Distress” is explained in tho Praeass cited 
by Citanpiswana, ‘inabitily fof tho natural father] to maintain his off- 
spring,’ Nanna rawprea, in his troatiso on adoption, expounds it as intending 
the necessity for adoption arising from tho want of issne, Bub Bavam-iravts 
rejoals this, and supports tho other interpretation ; explaining tho lorm as sig- 
aifying ‘ fumine or other calamity.’ , , 

This prohibition reyards the giver] Lf he givo away his son, whon in no 
diatvess the blamo attachos to him,not ty the taker, BAnAM-WITATPA, 





* Munv, 0 168, } SubeP lant and BALAM-BHATTA. 
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11. Soan only son must not be given (nor accept. 
ed.*) For Vastsi’ua ordains * Let no man give or 
accept an only son.t 

12. Nov, though a numerous progeny exist, should 
an eldest son bo given: for he chiefly fulfils the office 
of a son; as is shown by the following toxt. “ By tho 
eldest son, as soon as born, aman hocomes tho father 
of male issue,” t 

18. ‘The mode of accopting ason for adoption is pro- 
pounded by Vasisir'ma: “ A porson, boing about to 
adopt a son, should take an unremote kirfsman or the 
near relation of a kinsman, having convened his kindvod 











ANNOTATIONS, os 


11. So an only son should not be given] Nor should such a son bo acoopted, 
The blamo atinches both to the givor-nnd to the talcer, if they do so. Banaar- 
Brarra. 

« Let no man gice or accept an only son.” “¥or ho is [destined] to con- 
tinuo the lino of his ancestors, Such is tho sequel of Vastsir'ia’s text, 
BALAM-BIEALE 

18, Dhe mode of accepting a son... propounded by Vastetry wc] Raanunan- 
Dana, in the Udeaha-tatwa, has quoted a paasngo’ from tho Caliea~purundy 
which, with tho toxt of Vastsii’1, || conalitutes tho groundwork of the law 
of adoption, as reonyed by his followors, hoy construc tho passage ax an wie 
qualitied prohibition of tho adoption of a youth or child whose age ovoouds 
five years and especially ono whnso initintion is advanced boyond the coromony 
of tonsare. ‘This is not admitted as a rigid maxim by writers in othor schools 
of law; and the authonticity of the passngo itsolf is contostod by somo, and 
particularly hy tho anthor of tha Vyavahara-mayue'ha, who obsoryoa truly, 
that it is wanting in many copies of the Culica-purana, Others, allowing tho 
test to be gonuino, oxplain it in a sonso moro consonant to the goneral praotica, 
whioh pormits the adoption of a relation, if not of a stranger, moro advanced 
hoth in age and in progross of initiation, The following vorsion of the passage 
conforms with the interprotation of it givon by Nanna panpisa in tho Dadéaca- 
mimansa, “Sons given and the real, though sprung from tho socd of another, 





* BALAM-DHAIPA, { Vastei gra, 15.3, | Mrav, 9, 16. 
{| Yasrsu’ms, 15, 1—~7. Seo preceding quotationg, . 
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and annotmced his intention to the king, and having 
offered a burnt offering with recitation of the holy 
words, in the middle of his dwelling.” 








ANNOTATIONS, 


yet being duly initiated (oy tho adopter] undor his own family nanto, become 
sons [of the adoptive parent.} A son, haying been regularly initiated under 
the family name of his [uatural] father, unto tho ceremony of tonsure, 
doas not become tho son of anothor man, Whon indecd tha coomony 
of tonsure and othé? rites of initiation are porfoimod [by tho adoptor] undox 
his own family name, then only Yan sons given and tho rest bo considered. 
ag issue: elso they ave termed slaves. After thoir fifth yon, O King, sons 
aro not to ho adopted. [But,] having taken a Boy five yonrs old, the adopter 
should first perfoym the saotifies for malo 1ssue.” + 
The Putreshts or snorifloa for malo issno, montioned at the closo of this 
passngo, is a coremony porformed according to the instructions contained in tha 
following text of tho Veda: To who i& desirous of issuc, should offer to fira 
parent of malo offspring, an oblation of knonded rico roasted upon oight pots- 
Nerds; and to Tora father of malo offspring, a similar oblation of viga 
roasted on elven potshords : fire grants him progeny ; InpRA 1enders it old. 
dn tnvemole kinsman or the near relation of a ikineman This vory 
ohsonre passage, which is verlously yond and intorpretod, is hove translated 
aceoiding tothe elaborate gloss of Nanna Paworra in his treatiao ontitled 
Dattiea mimansa. Yeb tho sao writer in his commontary on Visitnu (18, 
19,), olting this passago, gives the proferenso to another ronding(adura-band? 
ava asduniorishtam ova), whisk he expounds ‘one whose whole kindvod 
dwoll ina near country, and ono not connested by affinity.’ Which of these 
readings he has adopted in his commentary on the Afitacshara, isnot 
ascortalned. Tom a yomavk in tho teat (§ 14.), the author himaclf, Virwya- 
NLEWARA, appears to hayo read and understood it diffaently: * Should taleo, 
in tho prosoneo of his kin, one whose kinsmen are not romote,” For copies of the 
Afitaeshara exhibit tho reading, adura-dand havam bandhu-sannicréshia vas 
But tho commentator Bausar-nmatra seoms to haye read, as tho Dattacu 
mimansa, Lanhu-sannicrishtam (in the accusative instead of tho loontive 3) 
though ho explain the termsa littl differontly and transpose thom : ¢ should 


* Vastenr' na, 16, 6. 
| Calea-zarrana, o, antepenult, 
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4. Anunremote kinsman.] Thus the adoption of 
one very distant by country and language, is orblddon: 

15. The same [ ceromonial of adoption* ] should 
be extended to the caso of sons honght, solf-eiven, and 
made (as wellas that of a son desertedt) for parity 
of reasoning requires it. 

16. Theson bought (eriéa) is ono who was sold 
by his father antl mother, ov by eithor of them: 
excepting as before an only son or an eldest ono, and 
supposing distvess and equality of tribe, As for the 
text of Menu, (“ Ie is called a son ‘bought, whom 








ANNOTATIONS, 
tako a kinsman nearly related (band’hu-sannicyishiam,), 98 a brothor'y son 
or the like; but, on failare of sach, one whose kingmen aio not romolo 
* cqdura-band’ havam) ; that is, any other person, whose father and tha rest of 
‘his yelations rbide in a near countgy and whose family and aharnotor aro 
“ congequently known.’ ‘The anthors of the Calpaigru and Refnacara road 
‘like the soholiast of Vistrnu, adw'e band’ haram asannionishtam ava, and 
‘thus interpret tho passngo ‘should tako ono whose kingmen, namely his mator= 
nal unolo and tho rost, are near, [and whoso namo apd teibe, with other 
€ partionlars, gqn therefore be ascertained; oy, for Avant of push kindred, }) 
even ono whose good or bad qualities aro nob known, for one whosa kinsmon 
‘me nota hand; for his name and family may he asoortained by other 
“ suffleient proof’§] 

« Announced his intention to the king.) Ruja ov bing, wally signifying 
the sovereign, is hero restrioted according ta the remark of Nayna Panprea, 
to the chief of tho town or village 

"Inthe nuddie of his dwelling.” ] Tho soquel of Vastauvia’s toxt is as 
dollows. “ Buf if donbt misc, let him aol jpart (without initiation and with 
y howe maintenance } hike a Suda, ove whose fringlved are remote. Tor if is 
deujyed fin the Feda] Yany are ser0d dy one” 

Ian Dhe seine co nent iL] Fypopting the snoriligg op by ut offering, Lowevor, 
gven thal is ty be pesformed at the adoption of a son acll-given, Banax- 


BHATIA, 

16. As for the text of Menu $e.) Suriprani, on the other hand, ex- 
* Subod hint, t Baranoratra, . 
t Vivada-Retnacara, § Pivuda-Relnacara | Vasten’na, 18, 67s 
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a&man, for the sake of having issuc, purchases from 
his father and mother: whether the child be equal of 
unequal to him.’’*) it must bo interpreted * yrliatlee 
like or wnlike in qualitios; not in class; for the author 
cotcludes by saying “ This law is propounded by me, 
in regard to sons oqual by class.’ 

17. Tho son made (eritrfna) is ond adopted by 
tho person himself, who is desirous of male issuo: 
boing enticed by the show of money and land, and 
being an orphan without father or mother : for, if they 
ho living, he is stubjest tostheiy control. 





ANNOTATIONS. 


pouhds ‘Yarn vawAtova by Mayu, ahd admits the inequahty of tribe. A 
child, sold by his father and mother, and teveived for adoption, ia a son 
‘ought, He may be of dissimilar tribe: for tho toxt [of Muxu] exprosses 
* equil of unequal.”{ Cranneswara quotes tho following disoutdant inter« 
‘probations:  Equak;” belonging 10 the wartio tribe; or, if that be slot 
* penationble, ole uneqntal, of mot appertaining to the samo tithe, 80 the 
* Panjata§ But the author of thy Prucuse obsorves, Though the toxt 
* express ‘ unequal,” yot a ghild of » superior tribe must not be taken as t 
‘gon, by a man of inforior Wwibe; nor ono of inforlor class, by a man of a 
‘higher tribe. And tho wortls ‘oqnal or unoqual,” as intorpreted by 
“M apmarrr'itt, are relative to similarity in vospect of quahitics,’q 

17, Zhe son made.] Ono beroft of fathor and mother and bolonging to 
tho same tribe with the adopter, and by him. adopted, being enticed to no~ 
quiesco by the show of wealth, is a son mado by adoption. Viswrswana in the 
Madana- Pavijata 

The form, to bo obsorvod, is this, Aéan auspicious time, tho adopter of a 
son, baying bathed, addressing tho person to be adopted, who hns also bathody 
and to whom ho has given some acceptable chattel, says“ Bo my son’ Ie 
voplies “I am beovme thy sou.” Tho giving of sume chatiol to him arises 
morely fiom onstom, It is not necessary to the adoption. The cousont of 





*Mowo, 0. 174. 

+ Yarnvawaroray2. 134, Vide § 37, | Dipacalica on Yurxviw\tova. 
§ Not the Magana-pariata, which gives the conary interpotation, 
q Vivada Retnaca a, 
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18, The son self-givon is one, who, boing bereft of 
father and mother, or ahandonod by them (without 
cattse,*) presents himsclf, saying “ Let me become thy 
son.” 

19. ‘The son, recoived with a bride, is a child, who, 
being in {he womb, is accepted when a pregnant bride 
is ospoused. Ile becomes son of the bridegroom. 





ee es 





ANNOTATIONS, Ps 
1 


both partiog is the only requisite; and a sot form of speoch is not casontin). 
Ropran’mana in the Sudd'hi-virece 

18, Zhe son self-given,} Te, who, unsolicited. gives himself saying * let 
me bocome thy son,” is enlled a son solf-givon (swayrnduddt), AVARARGA. 

Tiere also i¢ is requisite, that he belong to the samo tribe with his adoptive 
inther, Vrswrswana in tho Madana-Parjata, 

“ To who has lost his paronts, of boon abandoned by thom without cause, 
and offors himself to a man as his gon, is called a son solf-givon,* Miaru} 

Boing abhandonod by hia fathor and mother without any sufMloiont onuse, 
suioh as dogradation from class or the like; but merely fiom inability (o muin- 
tain him during a dearth, or for a similar reason. § irnitroduya, 


19, Lhe son recvived with a bi ida.) Téa womamha marriad whilo prognant, 
the child born of that prognanoy iy a son redolyod wilh a bride ¢sahkod'has) pro~ 
vided tho child wore begotten by a man of oqifal class = Viswnawira in tho 
Muadana-Parijate, 

Ifo is distinguishod from the son of an unmarried damsol, bavauso (he oon 
ooption preceded the botrothing of tho mothor ; and from the on of canocaled. 
origin, boonnse tho natural fathor is known, ‘Chon what, difference {a thoro? 
for the son of the unmarried damsel was concolved hofore troth® plightod. 
Dine: yet there is a groat differonoo, sinco one is born before marriage, and 
tho other aftor marringa. This son reooived with a bride is son of him who 
takes tho hand of the prognant woman in marriage; for tho maternal grand~ 
father’s right is divested by his giving away tho child with tho mother, 
Nawpa Payprra in the Pigfayandi on Viennu. 


Siuco tho bridegroom is spooiflod as tho adoptivo fathor, the child doos not 
belong to his natural father, Althongh the religious ceremony of marringo 





* BALAN-BHATTA, + Menu, % 178, sh, * 
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20, A son desorted ( apavidd’ha) is one, who, hay- 
ing been discarded by his father and mother, is taken 
for adoption. fe is son of the taker. Ilcre, as in 
every other instance, he must be of the samo tribe with 
the adoptive father. . 

21. Ilaving promised sons chief and secondary, 
the author oxplains tho order of their succassion to 
the heritage: “ Among these, the next in order is 
heir, and prosonts funcral oblations on failure of tho 
preceding.” * : ; 

92, OL tirese twelvo sons abovementioned, on 
failure of the first respottively, the next in order, as 








ANNOTATIONS, 


do noé take place in the cnso of a pregnant woman, since a toxt of law 
restricts the prayers of the mavringe oereyony to the nuptials of virgins, and 
forbids theix use in tho instance of women whe aro not virgins, ns a practico 
which has become obsolete among mankind; and if would be inconsistent 
With a passage of the Veda [used at the nuptial coromony as a prayer) oxpress~ 
ing “ the virgin worships tho generous sun in tho form of fe ;) nevertheless 
the torm “ marry” [in the toxt of Munul J intends a roligious ceremony 
different from that, bub cofisisting of burnt offorings, and so forth, acoording to 
tho remark of the Jeténacaya and tho rost Vacunsparr arreta in tho 
Srad’ha ehintamani, 

20, Discarded. ] Abandonod: not for any fault, but through inability 
to maintain him, or beoauso he was born under the influonos of the stars of 
the soorpion’s tail, [| or for any similar yeason. Banant-nirarca, 

Sinoo that, of which thero is no owner, is appropriated by seizuro or ocou- 
pation, the child becomes son of him, by whom he is taken, Nanpa Parprra 
in tho Vajjuyant Vistinu, 16. 24, 

22. OF these tuelte sons. ] ‘The varions modes of adoption, added to-tha 
legitimate son by birth, raise the uumbor of desoriptions of sons to twelve, 





* Yarnyawatoxa, 2. 133, 

+ Mrxu, 9 178. 

} The birth of n son, while tho moon is nony tho stars of Aula (the soor~ 
pion’s tail), is dangeiors to the father’s life, according to Jndian astrology 
and, on thig account, a son born under that influence is exposed or abandoned, 
if natural affection and humanity do not overcome superstition and oredulity, 
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enumorated, must bo considered to be the giver of the 
funoval oblation or performor of obsequios, and taker of 
a share or successor to tho effects, 

23. If there be a legitimale son and an appointed 
daughter, Munv propounds an excoption to the sco: 
ing right of the legitimate sen to tako tho whole estato; 
“A daughter having boon appointed, if a son be aftor. 
wards born, the division of the heritage must in that 
case be cqual: sinco thore is no right of primogonitura 
for tho woman.”* 

24 So tho allotment of a quartor, sare to othor 
inferior sons, whon asuporiof one exists, has boo 


ANNOTATIONS. 

according to most anthoritios, Lhat number is expressly atlifmod by Maxv, f 
Naknva,t Vasrsiry’s1,§ Visiu, &o A passago is howovor quoted 
from Devana, asserting the nungber of fifteen (Tho dosoriptions of 
ons dro ten and fiyo,”) arid Virasrarr is cited ad alleging tho authority 
of Mryu for thirteon: * Of tho thiiteom sons, who have boon enumerated by 
Menv itt their ordor, tho legitimate son and appointed daughter aro the onde 
of linengd. Ag ofl is declared 6 bo a substitute for Hqutid buttor, Bo ave olovor 
sous by adoption substituted for tho legitimate son and nppointod daughter.” 
Nawps Panvrta, in his commontary on Visitxv, obfervox, that (tho number 
of thivteon specified by Varrmasvart, and that of fifteon by Divan, intent 
subdivisions of tho specios, not distinol kinds: consequently thovo fs no oon« 
tradiotion : for thoso subdivisions aro also inoluddd ih tho ontwmeration of 
twolvo” Ib appears, however, from a comparison of toxts spooling’ thd 
yarfous desoriptions of dofa, that tho oxdut uumbor (as indéed Id adknowledgod 
by thunteroiid deinthontatots and compilors) fs thirtoot: including tho dot by a 
Sudra woman, Vide § 80. 

28. If thare be a son and an appointed daughtor.] So this passage is inter» 
preted by the conimentators Visweswana and Barast-niratra, ‘Tho oylgitial 
is, however, ambiguous and might be explained ‘if thors bo a legitininto son 
and a son of an appointod daughter’ BatAM-pHAgta remarks, that this oan 
only happen where a legitimato son is born after the appoiatinont df a daughter. 

24, So the ullotmont ofa quarter shave.| As the appointed daughter parti-~ 

a“ 4 : aac 


* Meng, 9. 134. + Menv, 0, 168, ¢ Nannpa, 18, 44, § Vastamr’ma 17, AL 
i Visuyv, 15 1, 
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ordained by Vastsirv’1a : * When a son has beon adopt- 
ed, ifa legitimate son be afterwards born; tho gtvon 
son shares a fourth part.”’* Ierc the mention of a son, 
given is intended for an indication of others also, as the 
son bought, son made by adoption, and [ son sclf{-givent 
ond] the rest; for they are equally adopted as sons, 

25, Accordingly Catyayana says, “Ifa legitimato 
son be born, the rest are pronounced sharors of a 
fourth part, provided they belong to the same tribe, 
but, if they be of a differont class, they are cntitled to 
food and raiment only.”, 

26. *Phose who belong to the same tvibe,”as the 
son of the wife, the son given and the rest [namely the 
sons bought, made, sclf-given and discarded,t] share 
a fourth part, if there be a truc legitimate son: but 
those, who belong to a different class, as the damsel’s 
son, the son of concealed origiz, tho son of a pregnant 
bride, and the son by a twice-married woman, do not 
take a fourth part, if there be a legitimate son: but 
they aye entitled to food and raiment only. 

27. ‘ Exceptionable sons, as tho son of an un- 
marzied damsel, a son of concealed ovigin, one received 





Bee Se Re = dieeecek 
ANNOTATIONS, 


cipates whore there is a legitimate son ; a9 do other sons likowise partake, 
SuboW hint, 

The mention of a son gu'on, | Thus is according to tho reading of the toxt as 
here cited and in the Viramitrodaya and Cadranacara’s Pieadar Tandara. 
But, in the Calpataru, Rotnacara, Chintamani &e, that restrictive term 
is wanting: Sa chatw?ha-bhaga-bhagi syat, instead of Chatw?ha-bhaga«' 
bhagt xyad dattacah, 

26. Shavers of a fowth pari, ] ‘This reading is followed in tho Madana 
Panijata, Vuranihadaya §o. Bul tho Calpataru, Retnacara and other 
compilations iead ‘a third put’ Vide Justura-vawana, G. 10. § 13. 

ra 








© Vasismr’ii, 15, 8. } Bavaw-nratea, 
$ Subodhint and Par jata, 
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with a bride, and a son by a twice-marricd woman, 
share neither the funoral oblation, nor tho estate,” 
This passage of Visuyu* merely donics the right of 
those sons 1o a quarter share, if there be legitimate 
issue: but, if {hore be no legitimate son or other profor- 
ablo claimant, even tho child of an unmarried woman 
and the vost of the adoptive sons may succeed to tho 
whole paternal ostate, under the toxt before citod ( §21,) 

28. ‘The legitimate son is the solo heir of lis fa- 
ther’s estate; but, for the sake of innocence, ho should 
give a maintenance to tho rest,”+ ‘Lhic text of Many 
must be considered as applicable to a caso, whero tho 
adopted sons (namely tho son given and tho rest)are 
disobedient to the legitimate son and dovoid of good 
qualitics. 

29. Tere a special rule (difforent from Carvayana’s}} 
is propounded hy tho same author (Mun) vospecting 
the son of the wife: Let the legitimate sou, when 
dividing the paternal heritago give a'sixth part, or a 
fifth, of the patrimony {o the son of tho wile.”§ he 
cases must be thus discriminated: if disobedionce and 
want of good qualities be wnited, then a sixth part 
should be alloticd. Bul, if one only of thoso defects 
exist, a fifth part, ° 





ANNOTATIONS, 


98, Applicable to a case where adopted sons (namoly the son given Sie.) are 
disobedient. It also relates to tho damsol’s son and tho rest! for thoy aro 
dcolared entitled to food nnd raiment only, if there bo logitimata issua; and 
that must he supposed to be founded on tho samo authority with this text: 
but Mung has himself propounded a fifth or a sixth part for the son of the Wife 
if thoro ba legitimate issne.|| Viranitrodaye, 





* Tt isnot found inthe institutes of Visayu; but is oitod from that author 
in tho Madana-parjjata aud Viramitrodayd, as in this place. + Muxu, 9 163, 

f Banait-niarra, 

§ Menu, 9, 154, 

Fine § 28, 


K 
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30. Menu, having premised two sels of six sons, 
declares the first six to be heirs and kinsmen ; and the 
last 1o bo not heirs but kinsmen: “ The true logiti-« 
mate issue, the son ofa wile, a son given, and one 
made by adoption, a son of conccaled origin, and one 
rejected [ by his parenis, ] are the six heirs and kins« 
men, The son of an wnmarried woman, tho son of a 
pregnant bride, a son bought, a son by a twice-marricd, 
woman, a son self-given, andason by a Sudra woman, 
are six not heirs but kinsmen.”* 

81. That ifst be oxpounded as signifying, that tha 
first six may take the‘heritago of their father’s colla~ 
teral kinsmon (sapindas and sumanodacas) if there he no 
nearer heir; but notso the last six. ILowever, con« 
sanguinily and the performance of the duty of offering 
Ubations of water and so forth, on account of relation~ 
ship near or remote, belong te both alike. 


82. Itmust be so expounded; for the mention of a 
given son in the following passage is intended for any 
adopted or succedancous son, “A givon son must: 
nover claim tho family and estate of his natural father. 








ANNOTATIONS. 


81. The jirst sie may take the horitage of collateral kinsmen:..., not $a 
the last sit.] The sonse of the two passages is, that, if thoro bo no noaroy 
collatoral kinsman, the first six inherit tho proporly ; but not the six Inst, 
Subod hint, 

However, consanguinity Se.) Men’rattvnr intorprots tho toxt of Muu 
signifying that ' tho last six aro neither heirs nor kinsmon.’* But that intor- 
pretation is conaured by CurrvoA-neAtrA; audis supposed by tho comimbn- 
tator on the DMéweshara to he here purposely confuted, 

82, The mention of a given son is intended for any adopted son.] Tho mom~ 
ing, a8 here expressed, is this: the mention of a son givon is in this placa 
intonded to denote any sucdedancons gon, Consequently sineo it appoars from, 
the 4oxt that adopted sons havo aright of inhoritanco ; but, according to tho 





ee 4 
* Manu, 9, 196-160, 
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The funeral oblation follows tho familyzand ostate: but 
of him, who has given away his son, the obsequies 
fail,’’* 

83. All, without exception, have a right of inherit. 
ing their father’s estate, for want of a preferable son; 
since a subsequent passago (“Not brothors, nor parcnts, 
but sons, are heirs to the estato of the father,”+) pur 
posely affirms tho succession of all subsidiary sons 
other than the iruc legitimate issue; and the right of 
the legitimate son is propounded by a separate toxt 
(* The logitimate son is the sole heir of his" father’s os. 


eS 





ANNOTATIONS, 


opponont’s opinion, it appears from another passage, that thoy havo not a right 
of succession; it might be concluded from auch a contradiction, that the precopts 
havo no anthority + thoroforo, lost th® toxt beaomo futile, tho interpretation, 
proposed by us, is to be preferred. Subod'hins. 

Of him, who has given away his son, the obsequites fait.) This must be wndor« 
stood of tho oase where the giver has other male issue, Subod’hint, 

But, if ho have not, then oven that son is compotont to inhorlt his estate 
and to perform his obsequies; like the son of two fathors (Soot, 10 § 1): 
for a passage of SaTatAra diveots “Lot the given gon prosont oblations to 
his adoptive paront aud to his natural father,Yonctho anuiversary of doconso, 
aud at Gayn, and on other oooasions; not, howovor, if there bo othor male 
issue.” This indeed can only ocom whoo the natural fathor is bereft of 
issuo aflor givmg away his son: sinus, rt tho timo of tho gift, ittiq Corbiddon 
to part with an only son (§ LL.) In this mannor is to {ho Sundorstéod the oir. 
ounstavos of n givon son, as son of two fathers, conferring bonofiis, on both. 
BALAM-BIALTA. 

If cither the natural parent or the adoptive father have no other malo issue, 
the Dwyamushyayana or son of tivo fathers shall prosent tho funeral oblation 
to him and shall tale his stnlo: but not so, if there be malo issuo If both 
havo Togitinante sous, he offs an oblation to noither, but takes the quartor of 
4 share allotted ton legitimato son of his agoptive father, Vyarahara-mayuo'ha, 





* MEND, 0, 142, 
{ Many, 9, 185, 
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tate;'’*) and the word “ heir” ( dayada) is frequently 
used to signify any successor other than a son. 

34. The variation which ocours in the institutes of 
Vasisnr’ ma and the rest, respecting somo one in both 
bots, must be understood as founded on the difference 
of good and bad qualities. 





ANNOTATIONS, 


33, Dhe word tir” is frequently used.] An instance is oited in the text. 
It is part of a pasaago, of which¢ffe sequel has not beon found. Tho words 
are ‘ let him compel the heirs to pay.” 

84, The variation, which ocoursin Vasishtha §c.] Menu, deolaving the ap- 
pointed daughter equal to the legitimate son, includes her under legitimate 
igsuo,t and proceeds to define the remaining ton succedaneons sonst But 
‘Vasrsia’1a. states the appointed daughter as third in rank 3§ which i isa dia 
agroomont in tho ordor of enumoration. ‘Tho same must be understood of othor 
institutes of law ;) which aro here omitted for fear of prolisity, How then is 
the succession of tho next in order on failure of the preceding reconoileablo ? 
Tho author proposes this diffloulty with its solation. ILis notion of tho mode of 
roconciling if is this; Mewu, declaring that tho frst sot of six sous by birth or 
adoption is competont to,inhorit from collateral kinsmen on feiluro of nearer 
hoits, but not 80 tho socond set, afterwards prococds to dolivor incidentally 
dofinitions of thoso various sorts, It appoars thorofore to bo a loose enumer- 
ation, dnd not one axvargod with prooision, Accordingly Muyv, in saying 
Lob tho inferior in ovdor take the horitnge,” doos not limit this very 
ordor, but intonds ono different in some rospeols: and tho difforenco is relative 
to good and bad qualitios, ‘Lhe samo method must be used with tho variations 
in olor codos. Afoveover, what is ordained by Yaswyawaxoy is consistont 
with propriety. For tho trne logitimate son and tho son of an appointed 
daughtor aro both legitimate issuo and consoquently equal. The son of tha wile, 
acon of hiddon origin, the son of an unmarried damsel, and ason by a, 
‘twteo-manicd woman, being producod from the seed of tho adoptive father | 
or fom a soil appertaining to him, have the proforence before tho son givon 
and the rest. The son 1cooved with a bride, being produced fiom soil which 





* Vido § 28, + + Moyu, 9. 168, | Munyo, 9. 166-178, 
§ Vasrsua’ra, 17, 14. |] AsVisuyu, 15, 2—87, Narnna, 13, 44,45, 
DEvAna &e, q Mun, 9, 124, 
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35. Butthe assignmont of the tenth placo 10 the 
son of an appointed daughter, in Gautama’s ioxt, is 
relative io one differing in tiibe. 

36. The following passage of Mnnu, “Tf, among 
sevoral brothers of the whole blood, one hayo a son born, 
Monv'pronounces them all fathorsof male issue by moans 
of that son;’”* is intended to forbid the adoption of 
others, if a brother’s son can possibly be adopted. It 
is uot intended to declaro him son of his unelo: for 
that is inconsistent with the ,subsequent, text; “ bro- 
thers likewise and thoir sons, pentiles, Genates &e.’*+ 

87. Tho author next adds ‘a restrictive clauso by 
way of conclusion to whal had been stated: * This 
Jaw is propounded by mo in rogard to sons equal by 
class, 't . 

88, This ‘maxim is applicable to sons alike by class, 
not to such as difor in rank, 





ANNOTATIONS, 
tho adoplive father sooopts for his own, is plaood in tho second sol by tho 
authority of tho toxt [or because tho mothor did ngt appertain to tho adop- 
tive father at the timo whon tho ohild was begotton.§} ‘ho wholo is therefore 
unoxceplionable, Subod hint. e 

86. Dhat is inconsistent with the subsoquent text, | Itia inoompaliblo with 
a passage of YarnyAwatoya dodluatory of tho nophow’s right of anccession 
allor lothors, Wot, 3£ho ba doomed a son, because all the brethron ave pro~ 
nounced fathers of malo issuo by means of tho son of a Inother, ha ought to 
inhoil beforo all othor hoive, suoh as tho fathoy and tho rosl, [who avo ih 
that passage prefeied to him. ] Subod’ hint, 

Tho principle of giving a preference to tho nophew, as tho noarost kinsman, 
in the soleation of a person to bo adopted, is camied much ffurthor by Nawoa 
vannita in the Dattaea-minansa: and, aecordmg to the dootino there laid 
down, the choivo should fall on the neat nenrest r.0lation, if thore be no brother's 
son; and on a diatont relation, in dofault of noar kindred: but ona slaangar, 
only upon failmo of all kin, S00 § 13. 








* Mew, 9. 182, + Yarnvawarova, 2. 136, Vido infin Q. 2, Soot 1. $1, 
y Yaswvawateya, 2, 18d, § Banatt-buarra, 
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89. ILere the damsel’s son, the son of hidden origin, 
the son received with a bride, and a son by a twice- 
married woman, are decmed of like class, through 
theiv natural fathor, but not in their own charactors: 
for they are not within the definition of tribe and class. 

40, Since issue, procreated in the direct order of 
the tribes, as the urd’ havasicta and the resi, are com~ 
prcohended wider legitimate issuc, it must bo undor- 

- stood, that, on failure of these also, the right of in- 
herilance devolyes on the son of the wife and the rest. 

41. But the’ son by»a Sudra wife, though legiti- 
mate, does not take the whole estate, even on failure 
of other issue. Thus Menu says, “But, whether the 
man. have sons, or have no sons, [| by his wives of other 
classes, | no” more than a tenth part must be given to 
the son of the Sudra.”* 

42, Whether he have sons,” whether ho have 
male issue of a regenorate tribe; “ or have no sons,” 





ANNOTATIONS. 

30. They are not within the definikon of tribe.) For Yarnvawareyra, 
haying described tho ougin and distinolions of the irihos and olasses, [via 
the Mur havasecta, Ambashtha, Nishada, Mahishya, Ura and Carana sy 
adds “This ile concerns tho ohildion of womon lawfully marriod.”} 
Thamit odaya. 

Aingo theso (viz. tha damsel’s son and the rest) avo bastards; boris cithor in 
fornication or adultery, their exolusion from class, tiibo &e, has beon or- 
dained in the flist book on religions observances. Subod’hint, 

41, No move than a tenth part.) Is not this wiong? for if has been de- 
olared, that the Sud «’s son shall take a share in a distribution among sons of 
various tribes (Seat, 8. § 1); butitis hae direoled, thet ho shall have a 
tenth pat, No; for the four shares of tho 2 akmani’s son, with three for tho 
Oshatriya's ohild, make sevon; and, wilh two for tho Parsya'e offspring, 
make nino; adding that to one for the Sudra’s son, the sum is fen, ‘Thus 
there is no contradiction: for in that instance also, his participation for a tenth 
part is ordained : and the wholo is unesceptionable. Subod’ hint. 


, Z 
¥ Muixu, 9. 164, 1 Yarwyawateys, 1.93, 





(HE MITACSHARA, CHAR. 


or have no‘issue of'such ‘a tribe; in oithor. caso, tion 
his demise, ‘the’ son. of the wife or other. [ adoptive son,] 
‘or any other ‘kinsman ‘and. heir,] shall give to the 
Suan son; no more than a tenth purt of the ‘father’s 
estate. : 

“48, Elence it appears, that tho son ofa ‘Oshatniya ‘oy 
Poisya wite takes the wholo of the:proporty on failnito 
of issue-by women of equal. class. . 


SECTION XIL 





Rights of @ ison by a female slave, in the ouse ofa 
Sudra’s estwte. 
° 
—0000— 


1.. The author next delivers a special. rule concern... 
ing the partition of a Sudra’s. goods. .* Even a son begot- 
ten by a Sudra on.a female slave may take a-share by 
‘the father’s choice. But, if the, father: bo dead, the 
‘brethren should make him partaker of the imoisty of. 
‘éqshare: and one; who has no “brothors, may inherit - 
‘the whole property, in default of daughter's sons.’ - 

2. ‘The son begotten hy a Sudra ona fomalo slave, 
obtains.a:share by the father’s choice, or at his plen- 
sue. But after { the demise of +] the father, if theta 
bo sons of a. wedded wife, let these brothers allow the. 








os ANNOTATIONS: : 
eB. Hlenied it ‘appoar's,] Tt 80 apponrs from the text of * Mnsv’ abovo cited 
(641). Danaén-tmarra, a : ae 

L,I default of daughior's sons,’) Sono intorprot- this ‘on. failuro of 
oughters andvin default of thoi sons.’ Banaat-ntarra. 





“* YATNYAWALGYA, 2. 134135, + Banan-nmarta, 
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son of the fomalo slave to- participate for. half.a share : 
that ‘is; let them give him. half {as much as is the a- 
mount of one biother’s* | allotment. | However, should 
thére be ‘no sons of a wedded wife, the son of the fe- 
male. slave takes the whole estate, provided thera be no 
daughters of a wife, nor sons of daughters. . But, if 
there be such, the son of the female slave participates 
for half a share only. fe Shee ay 

8... From the mention of a Sudre in this place, fit 
follows, that. |the son begotten by a man of a regener- 
ate tribe ona Semale slaye, does not obtain a shave. 
even by the father’s chofte, nor the whole estate: after 
his demise. _ But, if he be docile, he. receives a simple 
maintenance. 





i a 
* Subod’hint ond BaLaAM-buaTra, 
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CILAPTIUR I. 
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SHCTI@N I. 





Right of the widow to inherit the estate: dof one, who 
leaves no male issue. 


~0000— 


1, usar sons, principal and secondary, take tho 
heritage, has been shown. ‘The order of suaocession 
among all [tribes and classcs*] on failure of them, is 
next declared. 


a 

2, “The wife, and the daughters also, both pa- 
*yents, brothers likowise, and their sons, gentilos, cogs 
* nates, a pupil, and a follow studont: on failuve of the 
* first among those, the next in ordor is indoad heir to 
© tho estate of one, who doparted for heaven loaving 
“no male issue. This rule oxtends to all [ persons 
* andt ] classes,” | 





ANNOTATIONS. 


2, Brothers likewise .” } This is understood, by Baram-itarra na signify- 
ing both brothers and pistes, 


And thoir sons”’] BATAM-Biratrs wndorstood tho daughters of brothors, 
ag woll as thoir sons. 
bh 


* Sudowhini. | Subo@hini, | Yarnvawarora, 2, 186,187, 
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8. IIe, who has no son of any among the twolve 
descriptions abovestated (OC, 1. 11.) is one having ‘no 
male issuc. Of a man, thus leaving uo male progony, 
and going to heaven, or departing for another world, 
the hei, or successor, is that porson, among such as 
have been here enumerated, (viz, the wife and tho rest,) 
who is next in order, on failure of the frst montioned 
respectively. Such is the construction of the sentence, 

4, This rule, or order of succession, in the taking 

of an inheritange, must be understood as extending ta 
all tribes, whether the (pavabidooe stead and others in 
tho direct series of the classes, or Sufa and tho rest in 
the inverse order; and as comprehending the seyoral 
classos, the sacerdotal and the rest, 
- 5, In thé first place, tho wifo shares the estate. 
“Wife” (patni) signifies a woman espoused in lawful 
wedlock ; conformably with tlte etymology of the term 
as implying a connexion with religjous rites, 





ANNOTATIONS. 


3, Such is the construction of the sontence.} Tho Smmentator Daraw-pra- 
T14 disapproves the roading which is hero followod. Tho difforonce is, how-~ 
ever, immaterial, ‘ 7 

6. Conformadly with the etymology. A.xule of grammer is olted in the 
text: viz. Paninz, 4. 1. 85, > 

The author of the Subod’ hint romaike, that the meaning of tho grammatical 
rule oited from Panui is this: Patns ‘wifo’ anomalously derived from Pati 
‘husband ,’ is omployed when connexion with religious rites in indicated: for 
thoy aro accomplished by her means, and the conseqnonco aderucs to him. 
Lhe purport is, that n woman, lawfully wedded, and no othor, accomplishes 
religions ceremonies: antl therefore one* espoused in lawful marriage is ev 
olusivoly oalled a wifo (patni,) Although youngor wives are not sompetont 
to nasist at snorificos or other religious rites, if an eldest wifo exist, who is nol 
Uaqualified ; still since the rest become competont in their turns, on failure 
of her, or oven during her lifo, if sho be aflioted with a Insting malady or be 
degraded for misqonduct, they possess a capacity for the performanco of © 
reliztous ceremonica: and hore auch capacity onty is intonded, O1 els 
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6. VFridd’ha Munv also declares the widow's right 
to the whole estate. “The widow of  childess man, 
keeping wnsullicd her husband's bed, and persevering 
in religious observances, shall present his funoral ob- 
lation and obtain [his] entire share.”* 7rihad-Visunu 
likewiso ovdains it: “The woalth of him, who leayes 
no male issue, goos to his wife; on failure of her, it de. 
volves on daughters ; if there be none, it belongs to the 
father ; if ho be dead, it appertains to tho mothor,’’t 
So does Caryayana: “ Lot the widow suceced to her 
husband's wealth, provided shabe chast®3 and, in de- 
fault of her, the daughter inherits if unmarricd.{” 
And again, in another placo: The widow, being a 
woman of honest family, or the daughters, or on fai- 
jure of them the father, or the mother, or the brother, 
or his sons, are pronounced to be the heirs of onc who 
leaves no mala issuc.”§ Also Varuasratr: “Let the 
wife of a deccased mgn, who left no male isauo, take 
his share, notwithstanding kinsmen, a father, a mother, 
or uterine brethren, be present.” 

7. Passagos, adverse to the widow's claim, likewise 
occur. Thus Narepa has stated the succession of bro- 
thers, though a wife be living; and has directod tho 
assignment of a maintenance only to widows, “ A. 
mong brothors, if any one dio without issue, or entor a 
roligious ordor, lel tho rost of the brethyen divide his 


ANNOTATIONS, 


marriage may be exclusively meant by religious rites; Lor offerings aro made 
to deities at that ce.emony ; and such also is a saorifica or avlomn rite. Thus 
likewise, a Woman lawfully espoused, and no other, tsa wifo (pani), 








* Seo a note on this passage in J UWOTA-VAUANA, Ch, 1. Boot 1, gt ~ 


+ Vishnu, 17. 4.—7, 
t Vide infra. Seot, 2, § 2. 
§ In tho Miramttrodaya, this is otted naan toxt of a difforent author ; but 


tho commentator on the Mitacshara teats it as a further pasaggo from the 
author before cited, 
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wealth, except the wife's soparate property. Let thom 
allow a maintenance 10 his women for life, provided 
these prescrye unsullied the bed of their lord. But, if 
they bohave otherwise, the brethren may resume that 
allowance.”* Mernvu propounds the succession of the 
father, or of the brother, to the estate of onc who has 
no male offspring: “ Ofhim, who leaves no son, the 
father shall take the inheritance, or the brothers,’ + 
He likewise states the mother’s right to the succession, 
as well as the-naternal grandmothor’s: “ Of a son dying 
childless, the mother stall fake the estate: and, the 
mother also being dead, the father’s mother shall take 
the heritage.”{ Sancia also declares the successivo 
rights of brothers, and of both parents, and lastly of 
the eldest wife ; ‘‘The wealth of a man, who departs 
for heaven, leaving mo male issue, goes to his brothers. 
If there be none, his father and mother take it; or his 
eldest wife.” Caryayana too says, “Ifa man die sepa- 
rate from his coheirs, let his father tako tho properly 
on failure of malo issue ; or successively the brother, or 
the mother, or the father’s mother.” 


8. Tho application of these and other contradictory 
aati is thus explained by D’manuswara: ‘The rule, 
educed from tho texts [of Yarnyawanoyva &o.§], that 
the wife shall take the estate, regards tho widow of a 


ANNOTATIONS. 


8. And other contradictory passages.] Alluding to tho toxts of Gaviasta 
and DrvanAa subsquently quoted, Banan-nirarsa, 

The rule deduced from the texts.] From thoso of Yarnvawasnora. (§ 2.) 
Pridfha-Meny, Viannu, Carvavand and Vrriaspatr (§ 6.) Subo@ hint So. 

“TF sho sock... . offspring] Tho partiole (va) is undeistood by tha 
author, by whom tho passage is hore oited, in tho conditional sense, ns appoars 











* Nanupa, 18, 25,—26, + Monu, 9 186, Vido Scot. 4, $1, 
{ Mano, 9 217, Vido Sect, 4. § 2. & Seotion 6. § 2, 
§ Subod’hini, 
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soparated, brother: and that, provided she be solicitous 
of authority for vaising up issuc to her husband, 
Whence is it inferred, that a widow succeeds to the 
estate, provided sho seek pqrmission for raising up is. 
gue, but not independently of this considoration P 
From the text above cited, “Of him, who loaves no 
son, tho father shall tako tho inhovitanco 3° * and othor 
similar passages [as Nanupa’s &o,t] For hove a rule of 
adjustment and a xoason for it must be sought; but 
there is none other. Besidos it is confirmed by a pas- 
sage of GauramA: “ Let kinsmon allied by the funeral 
oblation, by family name, and by doscent from the 
same patriarch, sharo the heritago; or the widow of a 
childless man, if she scck 10 raiso up offspring to 
him,’ t 

9. ‘The meaning of the text is this: porsons, con- 
nected by a common oblation, by race, or by descent 
from a patriarch, share the offects of once who leaves no 
issue; or his widow takes the estate, provided she scek 
progeny.’ 
- 10. ‘Manz likewise shows by the following passago, 
that, when a brother dios posscasod of separate property, 
the wife’s claim to the effoots is in right of progeny, 
and not in any other manner, ‘Ile, who keeps the 
estate of his brothor and maintains tho widow, must, if 


ee ee 
ANNOTATIONS, 





from the interprotation of tho text in the noxé paragraph (§ 9.); noaording to 
the remaik of tho commentators on the Afitaeshara, But the acholinst of 
aura takes it in its usual disjunctive sonso: and tho toxt is difforontly 
interproted by tho author of tho ALtacshara himsolf (§ 18.) 





* Monv, 9. 185, Vide supra, § 7, 
} BALAM-BHATTA. 
| Gaveama, 28, 19.—20, Vide infra, § 18. 


SECT. I. ON INITEERITANCE. 191 


he raise up issue to his brother, deliver the estate to 
the son.”’* So, inthe case of undivided property lilke- 
wise, the same author says, “ Should a younger brother 
have begotten a son on the wife of his elder brother, 
the division must then be made equally: thus is tho 
law settled.’ + 

IL, ‘Vasisut’a also, forbidding an appointment to 
yaise up issue to the husband, ifsought from a covetous 
motive (“An appointment shall not be through covet- 
ousness;”}) thereby intimates, that the widow’s succes- 
sion to the estate isin pight of such an appointment, 
and not otherwise.’ 

12, ‘But, if authority for that purpose have not 
been received, the widow is entitled to a maintenance 
only ; by the text of Narzpa: “Let them allow a 
maintenance to his women for life.’’§ 


18. ‘The same (it is preterided) will be subsequent- 
ly declared by the contemplative saint: “And their 
childless wives, conducting themselves aright, must be 
supported; but such, as are unchaste, should be expell- 


“Seneneeerpererrnmmeereennneseneeenemeereenereeterenee, 
ANNOTATIONS. 


10, Must... deliver the estate to the son.”] It ix thus shown, that 
a doparnted brothor is meant ; else, if thero had boen no partition, he dould 
havo separato property. In the toxt subsequently cited, i appoars from the 
direction for making the division equally, that the case of an nusoparated 
ooheir is intended, Since there could be no partition, if he wore already 
soparated, Subod’ lant. 

11. The twrdow's succession is in right of such an appointment} A widow, 
who has accepted authority for raising up issno to her husband, has the right 
of suovession to his ostate ; but no other widow has so, Puamitrodaya, 

18, Zhe same (it rs yretonded) well be declared.) Here the pmticle cite 
indicates disapprobation ; as in the example ‘Ah | wilt thou [presume to] fight. 
For this passago of Tasryswatoya will bo oxpounded in a difleront senso. 80 





* Menu, 9, 146, 1 Menv 9, 120, t Vasisur'ma, 17. 48, 
§ Nagupa, 18, 26, Vide supra. § 7. 
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ed; and so, indeod, should those, who are porvorse.’ 

14, ‘Moreover, since tho wealth of a regoncrate 
man is designod for religious uses, the succession of wo- 
men to such property is unfit; because they are not 
competent to the porformance of religious rites, Ao- 
cordingly, it las been declared by some author, 
“Wealth was produced for tho sako of solomn 
sacrifices : and they, who are incompetont to the cole- 
bration of those rites, do not participate in the propor- 
ty, but are all entitled to food and raiment,” ‘ Richos 
were ordained for sacrifices. Tkorcforo thoy should be 
allotted to persons who aro concerned with 1oligious 
duties ; and not be assigned 40 women, to fools, and to 
people neglectful of holy obligations.” . 

15. ‘That is wrong: for authority to raise up issue 
to the husband is neither specified in the toxt, («Tho 
wile and the daughtors algo &e.""+) nor is it suggested 
by the premiscs. Besides, it may be hore asked ; is the 
appointment to raise up issuc a reason for the widow's 
succession to the property ? or is the issue, borne by her, 
the cause of her succession? If the appointment alone 
be the reason, it follows, that she has a right to tho es« 
tate, without having borne a son; and thoright of the 
son subsequontly produced [by means of the appoint- 
ment {] does not onsuc. But, if tho offspring bo the 





ANNOTATIONS, 


the expression ‘by somo author’ ( § 14.) is intended na an indication of diaros- 
peot. Hence the insertion of the passago so vited, in this argument, doos not 
imply an acknowledgmout of it as original and genuine, Subod Ann 

14 It has been declared by soma author,] Tho passago hore cited is not 
considered as authentic; aud no authority is shown tor that and tho following 
text: BALAM-pHATTA. 

15. And the right of the san subsequontly producad dace not onsuer| 

Which is inconsistent with the enunoiation of his right of succession, ns ona 





* Yansyawarova, 2 143, t§ 2 { Baran-puarra, 
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sole cause [of her claim,*] the wife should not be xe- 
cited as a successor : since, in that case, the son alone 
has a right 1o the goods, 

16. But, it is said, women have a title to property, 
either through the husband, or through tho son, and 
not otherwise. That is wrong : for it is inconsistent with 
the following text and other similar passages, “ What 
was given hefore the nuptial fire, what was prosented 
in the bridal procession, what has been given in token 
of affection, what has been received by the woman from 
her brother, ler mothey, or her father, are denominat- 
ed the sixfold property‘of a woman.” t 

17. Besides, the widow and the daughters are an- 
nounced as successors (§2), on failure of sons of all des- 
criptions. -Now by here affirming the right of a widow 
who has been appointed to raise up issue, the right of 
her son to succeed to the estate is virtually affirmed. 
But that had been already declared; and therfore the 
wife ought not to be mentioned under the head [of suc- 
cession to the éstatet] of one who leayes no male issue, 

18, But, it is alleged, the right of a widow, who is 
authorized to raise up issue to her husband, is deduced 
from the text of Gkurama: “ Let kinsmen allied by the 
funeral oblation, by family namo, and by descent from 
tho same patriarch, shave the heritage; or the widow 
of a childless man : and sho may either [vemain chaste, 








ANNOTATIONS. 
of tho twelve descriptions of sons, preferably to the widow and othor hoirs, 
Subod hint and Baraw-nravra. 

16. Lhat ts wrong: for it ts inconsistent with the followlng text.) Admity 
ting tho restriction,’ that women oblain property through their husbands or 
song only, still (hat rostriction doos not hold good universally, sinco womon’s 
right of property is declared in other instances. Subod' hind, 

11. The tojfe ouyhé not to be mentioned,] She ought not to bo hero mon- 
tioned, leat it should bo thought n vain repetition, Subod’ hint, 





* Banau-pirarra, ft Menu, 9.194, {| Banast-nnarra, 
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or may] seek offspring.*” This too is erroncous : for 
the sense, which is there expressed, is not ‘Tf she seck 
to obtain offspring, she may take the goods of one who 
lef no issue; but ‘persons allicd by the funeral obla- 
tion, by family namie, and by descent from the same 
patriarch, share the effects of one who leaves no issue ; 
or his widow takes his estate: and she may cithor scok 
to obtain progeny, or may remain chaste.’ This is an 
instruction to her, in regard to her duty. Tor the par. 
ticle (vd) ‘or,’ denoting an alternative, doos not convoy 
the sense of ‘if.’ Besides it is fig, that a @hasto woman 
should succeed to the ostate, rather than one appointed 
to taise up issue, reprobated as this practice is in the 
law as well as in popular opinion, The snocession of a 
chaste widow is oxpressly declared: “ Tho widow of 
a childless man, besive unsullied her husband's 
bed, and persevering inereligious obsorvancos, shall 
present his funeral oblation and obtain his ontire 
share.”t Andan authority to raiso up issue is ox- 
pressly condemned by Manu: “ By rogenorate mon 
no widow rust be authorized to conceive by any othor ; 
eer 
ANNOTATIONS, 

18, She may oither seok to obtain progeny. Tho author proposow two 
modes of conduot for a woman whose husband is decersed, One is, that sho 
should scok oftypring, or oncenvour to obtain male iasno under an authority 
for that purpose, ‘The torm va (cithor, ot) in thia place dood nol signity ‘if; 
but indicates ay alternative and that implies an opposile caso; and tho opposite 
onse is tho sosond mode of conduct, whioh, though nol oxpressly stated in tho 
text, must, by force of thy particle ea, in tis usual digjunotive necogtation, 
bo opposite to the desire of obtaining progeny hy means of an appointment to 
raise up issue: and this is consequently detormined to bo the duly of ohastity, 
‘The thonning thorefore is this: two modes of oonduot aro hore prosoribod: 


eithor aho must seck malo issue by moans of an appointment for that purposo, 
or she must remain chaste, Subod'hini. 





* Vide § 8. Tho text is hero translated according lo tha commontator’s in- 
terpretation, t Vido § 6. 
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for they, who authorize her to conceive by another, 
violate the primeval law.”* : 

19. But the text of Vastsii’na “An appointment 
shall not be through covetousness ;’’+ must be interprot- 
edi ‘ifthe husband dic cither unseparated from his 
copatcencrs or reunited with them, she has not a right 
to the succession; and therefore an appoiniment to 
raiso up issue must not bo accepted for the sake of 
securing the succession to her offspring.’ 

20, As forthe text of Narwpa, “ Let thom allow a 
maintenance to his wom&n for lifo;”t Since reunion of 
parceners had been premised (in a former text, viz. 
“Tho shares of reunited brethren are considered to be 
exclusively theirs ;”’§) if must be meant to assign only 
a maintenance to their childless widows. Nor is tau- 
tology to be objected to that passage, the intermediate 
text being relative to reunited parcenors (“ Among bro- 
thers, if any one die withoutissuc, &o.’’|]) For women’s 
separate properly is exempted from partition by this 


er renner nena 


+ SNNOTATIONS, 





19, Dherefore an appointment»... must rot be accepted, ] Considering, 
that sho has not herself s right to tho estate, she onght not to seek an authority 
for raising up issue, fiom covetousnoss, with the viow that the woalth may 
go lo hor progeny, as it oaunot belong lo herself. Subod'hint, 

20, Nor is Lautolagy to be objected] On the ground, that both passages 
convey the same import, For, in explaining what hed beon before said, tho 
two sovernl passnges convey tivo distinct meanings: namely, that tho woman's 
separate property is not to bo divided ; and that a maintenance only is to bo 
granted to them. ‘What had beon beforo said, is not all whigh is afterwards 
Qeclaved ; that it should be charged with tautology, Tho toxt ¢ Among 
brothera, if any one die without issue,” is an explanation of tho precoding 
one (“ The shuros of reunited brethien are considered to be exclusively 
theiis.”) Tho oloso of it, “execpt the wife's separnto property,” is a 








* Munu, 9. 64, Vido C, 1. Seat. 10. § 8. * | Vide § 11. 
| Navepaj 13. 26, Vide § 12. § Nangpa, 13. 24, 
i] Narcpa, 18, 26, See Jimura-vaiaya, Ch. 11. Sect 1. § 48, 
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explanation. of what had been before said; and a move 
maintenance for the widow is at the samo timo ordained, 

21, The passage, which has heen cited, « Thoir child- 
less wives, conducting themselves aright, must be sup- 
ported ;”* will be subsequently shown to intend the 
wife of an impotent man and so forlh.t 

22. As for the argument, that the wealth of a 
yogenerale man is designed for religious uses ; 
and that a woman’s sucecssion to such properly is 
unfit, because she is not competent {p-the perform. 
ance of religious rites; that if wrong: for, if evory 
thing, which is wealth, be intended for sacrificial 
purposes, thon charilable donations, burnt offerings, and 
similar matiors, must vomain unaccomplished. Or, if 
it be alleged, that the applicableness of wealth to those 
uses is uncontradicted, since sacrifice hero signifies reli. 
gious duty in goneral ; aiid charitable donations, bumt 
offerings and tho rest are acts of religious duty; still 
other purposes of opulence and gratification, which are 
to he effected by means of woalth, must yemain unaccon- 
plished; and, if that be the case, there is an inconsis- 
toney in the following passages of Yasnvawacra, 
Gavrama and Mznv. “Noglect not religious duly, 





ANNOTATIONS, 
declaration of her property being indivisible ; and the aihacquont pansago 
("Let thom allow « maintenance to his women for life’) contains a separate 
injunction, Byiyw-anstis. 

22, Sueitfice here signifies religious duty in general, | Tho reltuqnishment 
of a thing, with the view Lo its appertaining to a doity, is a snoittioa Cyaga) 
or consearation of the thing, Tho sume design, terminated by onating the 
thing into fans, 1» a burnt offing (koma) or holocaust, ‘Tho confcning 
of property on another by annulling a previous right, is a gift (duaa) ov 
onation. Such is the difloronco between saoiifiee, bunt offering and 
donation, Sudod’ hin. 





* Vide supra, § 13, + Vide Seat, 10 § 15, 
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wealth or pleasure in their proper scason.”* To the 
utmost of his powor, a man should not let morning, 
noon or evening be fruitless, in respeot of virtue, wealth 
and pleasure.”t ‘The organs cannot so effectually bo 
rostyained by avoiding their gratification, as by cons- 
tant knowledge [of the ills incident to sensnal plea- 
sure,’ t] 

28. Besides, if wealth be designed for sacrificial uses, 
the argument would be reversed, by which it is shown, 
that the carcful preservation of gold [inculoated by a 
passage of the’Veda§$] § Let gold be preserved,” is in- 
tended not for religions onds, but for human purposes. 

24, Moreover, if the word sacrifice import religious 
duty in general, the succession of women to estates is 
most propér, sinco they are competent to the perform- 
ance of auspicious and conservatory acts [as (he making 
of a pool or a gardon &e.||] + 

25. ‘The text of Nargpa, which declares the depen- 
dence of women, (¥ A woman has no right to indepen. 
dence,” ¥) is not incompatible with their acceptance of 
property ; even admitting their thraldom. 








ANNOTATIONS, 

“In their proper season.” ) This part of tho tort was wauting in the quota~ 
tion of it, as hevo exhibited : but the passage, as it is readin ils proper place,’ 
hy the Mitaeshara, APAR WON and fhe Taparaliea, contains the words suace 
cale ‘1p thoir proper season,’ 

23. Zhe aryeument would be reversed.) Tho reasoning here alluded to 
occtis in tho Afimansa ; and is the 12th topic of the 4th seotion of the 8rd 
chapter. The passage of the Veda, whioh'is there examined, and {tho initial 
words of which are quoted in the text, enjoins the careful preservation of 
gold, lest it lose its brightness and be tarnished. Tho question, rnisud on if, 
1g whether the observance of tho precept be essential to the effiensy of snoiifico 
or servo only a human pmpose ; and the result of tho ronsoning ia that tho 





*Yamvvawaneya, 1. 116, j Nob fount in ‘Gavrama’s institutes. 
{ Mesu, 2, 96, partially quoted in this place. 
§ Banavw-nmarras Y} Barast-BHATLA, q Nanupa, 13, 3h. 
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26. Tiow then are the passages before cited 
(“Wealth was produced for the sako of solomn. sacri- 
fices &c.”*) 10 bo understood? Tho answer is, wealth, 
which was obtained [in charityt] for the express pur- 
poso of defraying sacrifices, must be appropriated oxclu- 
sively to that use even by sons and othor sucocssors, 
The text intends that: for tho following passage de- 
claros it to bo an offence [to act otherwiso,] without 
any distinction in respoct of sons and successors, “ TTo, 
who, having received articles for a sacrifico, disposes 
not of them for that purpose, -shall befome a kile or a 
crow.’ t 

27. Tt is said by Carvayana “ leivloss proporty 
gocs to the king, deducting however a subsistence 
for the femalos as well as the funoral charges: but 
the goods belonging to a venorablo priost, let him 
bestow on venerable priests.” “ Ieirless property,” or 
wealth which is without an heir to succeed to il, * goes 
to the king,” or hecomes the properly of tho sovereign; 
* deducting however a subsistence for the fomales as 
woll as the funeral charges:” that is, oxcluding or sct- 
ting apart a sufficiency for tho food.and raiment of the 
women, and as much as may bo requisite for the Lunor. 


a 


SNNOTATTONS, 








precept aftvets that person, and not tho saorifive. Tho reasoning is qunsdered 
by tho author toho incompatible with the notion, that weulth is intended 
adlely for anorifloinl nses, 

27, © Let him bestow on venerable priests” 60. (let him bestow ona venere 
able priost.”] Tho commentatar, Byaw-nittera, considers as a variation in 
the reading of the text, the subsequent iutorpretation of at, ‘Jeb him bestow 
ong yenertble priest.’ srotiiyayopapadsyot in plane of arof iyebhyas tad ar~ 
payet, IIo remarks, however, ihat tho singular number is used gonorally. 





* Vide § 14. f Banast-nwarta. 

} This is a passage of Muxu according to Bansw-nnarra; and a 
stext of the same import, bub oxprossed in other svords, voowrs in his 
instalutes, L, 25, 
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al repasts and other obsequies in honour of the late 
owner, the residue goes to the king. Such is the cons. 
truction of the text. An exception is added: bul the 
goods belonging to a venorable pricst,” deducting how- 
ever a subsistence for tho females as well as the charges 
of obsequics, ‘let him bestow on a venorablo priest.’ 

28. ‘This relates to women kept in concubinage : for 
the term employed is “ females” yo shid.) ‘The toxt of 
Nargpa likewise relates to concubines; since the 
word thore used is “women” (sri) ‘ Except the 
wealth of a Bralinana {property goes to the king on 
failure of heirs.] Buta king, who is attentive to the 
obligations of duty, should give maintenance to the 
women of stich persons. The law of inheritance has 
been thus éeclared.’”* 

29. But since the torm “ wife” (palni) is here em- 
ployed, (§2.) the succession of a wedded wife, who is 
chaste, is not inconsistent with those passages. 

30. ‘Therefore the right interpretation is this ; when 
aman, who was separated from his cohcirs and not re- 
united with them, dics leaving no male issuo, his widow 
{if chastet] takes the estates in the first instance. Tor 
partition had been premised; and reunion will bo sub- 
sequently considered. + 

31. It must be understood, that tho explanation, 
proposed by Sricara and others, restricting [the 
widow’s succession] to the caso of a small property, 
is vofutod by this [following argument.t)  1f there he 
legitimate sons, itis provided, whether partition be made 
in tho owner’s lifo time or afler lis deccase, that 


ANNOTATIONS, 





28, Dheteat , relates to coneuhnes.] Or to twive-maried women and 
others not considurod as wives osponsed in Inwful, wedlock, Banam-Bitvt1a. 





* Nanmpa, 13, 61-52. 
+ Bana-wrarra, { Lia. 


@10 TILE MITACSITARA. CHAP, 1. 


the wife shall fake asharo oqual 10 the son’s, “Tf 
he make the allolments cqual, his wives must he 
rendered partakers of like portions.”* And again: “ Of 
heirs dividing after tho death of tho father, let the 
mother also take an oqual share.”+ Such being tho 
caso, if isa mero orvor to say, that the wife takes nothing 
bub a subsistence, from the wealth of her husband, who 


died leaving no male issue. 


82, Butit is argued, that, under tho terms of tho 
tex(s above cited, (* his wives must he rendored par- 
takers of like portions ;” and * lot the mother also take 
an equal share ;”) a woman takes wenlth suflicient only 
for her maintenance. ‘That is wrong: for tho words 
“ share” or “ portion,” and “ oqual” or “ like,” might 
consequently be deemed unmeaning, + 

88. Or sttppose, that if tho wealth bo great, sho 
takes preciscly cnough for her swhsistenoc; but if 
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31. Iisa mere error to say, that the wife taker nothing but a subsistonce,) 
Tf tho wife share e portion equal to that of waun,‘not an allodment auficient 
only for hor support, both when the husband is living, and after hia doooase, 
though sons exist; moro espeoinlly should it be afflimed, that sho obtnins tho 
whole wealth of her husband, who leaves no malo issue: and thus, sinoo the 
widow's sucecssion to the whole estate f estubliched by reasoning a fortort, 
the ascortion, thal she obtains no more than food and raimont, is carongous, 
Bosides, sineo tho wife’s purtisipation with a son, who is onfifled to take a 
shave of theestate, or, if theta bo no other sou, the wholo of it, has beon 
expressly ordained, it is fit that sho should, on failnry of malo issue, taka tha 
wealth of her childless hasband being separate from his cohoiva. Srbad' hind, 

82, For the words “share” and “equal” might consequently be deamon 
unmeaning.] Theso terma avo commonly employod to signify ‘portion ? and 
“parity,” By abandoning thoir own signifio ition without suilloient causo, thoy 
would appear unmeaning, Subod hind. 





* GO. 1, Seot, 2. § 8 
1 C. 1. Booth 7. § 1. 
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small, she receives a share equal to that of a son. 
This again is wrong: for variablenoss in the precept 
must be the consequence. Thus, if the estate be con- 
siderable, the lexis abovecited, (‘his wives must be 
rendered parlakers of like portions;” and ‘let the 
mother also take an equal share ;”) assisted by another 
passage [‘* Let them allow a maintenance to his women 
for life ;” § 12*] suggest an allotment adapted for baro 
support. But, if the estate be inconsiderable, the same 
passages indicate the assignment of a share cqual to a 
son's, : 

84, Thus, in the instance of tho Chaturmasye sacri- 
flees, in the disquisition [of the Minansa] on the pas- 











ANNOTATIONS. 


89, Tariableness in the precept must bo'the consoyuonce, If the passages 
above ited (§ 31,), assisted by another passage (§ 12.), ordain the widow's 
reoeipt of a sufficiency for her support, at tho timo of making a partition with 
the sons, whether her husband, who was wealthy, be then alive or dead, 5 but 
ovdain her taking of a sharo equal to that of w son, if hor husband possess little 
property ; Ucn a smylo sengencr, oneo uitered, is in one case dependant Con a 
diffrent passnge, for its interpictation,] and not so in anothor instanes 
Consequently, since it docs nob Yetain an uniform import, there is yariableness 
in the precept, Subad hint, 

84, Ln the instance of the Chaturmasyn sac ifcos.] These avo four sasri- 
fues performed on sneccssive days, according to somo authorities + but in the 
months of slshaPha, Cu tlea, and PMalguua, acovrding to others. ‘They ara 
soverally denomiuatal Maiswedera, Vuruna-praghasn, Sucamed ha and Sunasi- 
riya. ‘The oblations consist af roasted cakes (Prroduat); and, al the seaond of 
them, tio figures of sheop muile of ground rice. Tho cakes are prepared in the 
usual manner, consisting of vice, kneaded with hot water, and formed into 
humps of the shape of a tortuise: these nro roasted on a specitied number of 
potsherds (eapala) placed in a cirenlar hole, which contains one of tho 
three conscernted fires perpetually mamtained by deyoul Brakmanas, 

In tho disguisition on the passaye dwnyol yran ayanti] Pmt of a 





* Subod’ hint and BatAM-MIUA TEA. 
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sage dwayoh pran ayanti;* whovo it is maintained hy 
the opponent, that the rules for tho preparation of tho 
sacrificial fire at the Soma-yaga extend to these sacrifices; 
in consequence of which the injunction not 10 consiruet 
a northern altar (allara-vedi) at the Faisweda and 
Sunasiviya sacrifices, must be understood ag a prohibt- 
tion of such altar; [which should clso be constructed at 
those sacrifices, as ala Soma-yaya :] but il is answored 
by an advocate for the right opinion, thal it is nol a pro- 
hibition of that allar as suggested by extending to these 
sacrifices the rules for prepaing the sacrificial fire at, 
tho Soma-yaga, but an exception to tho express rulo 
“prepare au udtara-vedi at this sacrifice | viz. at the 
Chaturmasye 3") it is urged in reply by tho opponent, 
that yaviablenoss in the precept mast folloly, since tho 
same precept thus authorizes the occasional construction 
of the altar, with referertco to a prohibition of it, al the 
first and last of the |four] poriods of sacrifice, and 
commands the construction of it at the two middle 
periods, independently of any other maxim: but il is 
finally shown as the right doctrine, for the very pur. 
pose of obviating the objection of variablencss in tho 
precept, that the prohibition of the altar at tho first 
and last of the poriods of sacrifiée is a recital of a cons. 
tant rule; and that tho injnnotion, “propare the 
ullara-vedi al this sacrifice,” commads ils construction 
a aE ea re ns 
ANNOTATIONS, 

passage of the Veda, which is the subject of a disynisition in tho Aftinanadc 
and which gives namo to it, This is the ninth (or, nocording to ono mode 
of counting, the seventh) topic in the third section of Jattinvs seyouth 
chapter. Sco Jrmura-vimana, Ch. 11. Seat. 4, 

Since the same precept authorised the occasional canst uction of the altar 
Sings ono precopt commands it aba Chalurmusya saoritice, and anothor forbids 
it at two of tho poriods of that sactifice; the injunction, contrasted with the 


* Mimansa, 7, 8. 6, 
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at tho two middle poriods namely tho Varura-praghasa 
and Sacamed’ha witha duo rogard to that explanatory 
recital, 

85. <As for the doctrine, thai, from tho text of Muyyu 
(Of him, who leayes no son, the father shall tako the 
inhovitance, or the brothors,’’*) as well as from that of 
Savona (“The wealth of a man, who doparts for 
heaven, loaving no maleissue, goes to his brothers, If 
there be none, his father and mother take it: or his 
eldest wife.”t) the sucecssion of brothers, to the estate 
of one who leaves no mate issue, is deduced; and that 
a wife obtains a sufficiency for her support, under the 
text “ Let them allow a maintenance to his women for 
lifo :”} this. being detormined, if a rich man die, leaving 
no male issue, the wife takes as much as is adequate to 
her subsistence, and tho brethren take the vost; but, if 
the estate be barely enough for the support of the 
widow, or less than enough, this text (“The wife and 
the daughters also ;?§) is propounded, on the contro- 
yortod question whether the widow ov the brothors 
inherit, to show, that the first claim prevails, This 
opinion the reverentl teacher docs not tolerate : for he 
interprots the text, “Of him who leaves no son, tho 


gS, 
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prohibition, aeoms {o imply an option in this case. bnt, nol being controsted 
wilh any othor 1ulo, it becomes a cogont precept in tho instance of the two other 
periods. and thus the re being cogout m one case and nol in tho othe, 16 
yariable in its import and ofect. i 

85, On the controve ted question tohother the wedow or the brothers inherit, ] 
Whether the widow inherits, as povided hy Nanuna; or the brothers sucared 
couformably with the texts of Muxu and Bancita,  Ranawenwarta, 

Dis opinion the yeveicud teacher does not tolerate.] Meaning Vraw urupa. 
Subod' hint and, BAVAM-PIEAtHA 


- Vile, 87. “+ Inds { Nant vA Vide § rn 
9 Yuyawareys, Vide § 2. 
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fathoy shall take tho inheritance, or tho brothers 3" a: 
not relating to tho order of succession, sine it declares 
an altemative; but as intended mercly to show the 
compotency for inheriting, and ag applicable when the 
preferable claimants, tho widow and the rest, fail. The 
text of Sanc’sta too relates to a vounited brother. 

86, Bosides it doos not appear cither from this pass. 
ago [of Yaswyawatcya +) or from tho context, that 
it isrclative to an inconsiderable estate, Tf tho conclud. 
ing sentence, “On the failure of the first among these, 
the next in order is heir ;”t bo*restricted to the caso of 
asmall property, by reference to another passage, in 
two instances (of the widow and of tho daughters,) 
but rolate to wealth generally in the other instances (of 
tho father and tho rost,) the consequent defect of 
vartablencss in the pregept (§ 88.) affects this inter- 
protation, 

87, “If a woman, becoming a widow in her youth, 
be headstrong, a maintenance must in that, caso be given 
to her for the support of life.”§ ‘This passago of 
Hartrra is intended for a denial of tho right of a widow 
suspected of incontinency, to take the whole ostate. 
From this vory passago [of Teereal, it appears that a 
widow, not suspected of misconduct, hag a right to take 
tho whole property. 





ANNOTANIONS. 


The text of Sanc’ha relates (o areunttud brother.}  [¢ relates fo tho oso of 0 
lrothor, who, aflor soparation, becomes associated with his oohelrs, from 
affection or any othor motive, Suded'hint 





“S Manu, Vide § 7. 
¢ Subo@hant, 


J Vido § 2. 
§ Inthe Mivada-chintamani thia possngo is read without tho conditional 
particle : viz, ©A woman ., . is headstrong: but rn maintenanes must over 


bo given 10 hor... .” 


i BalAM-DHATLA. F 
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38. With the same view, Sano’ita has said “ Or his 
oldest wife.” (§7.) Being cldest by good qualitics, and 
not supposed likely to bo guilty of incontinency, she 
takes the whole wealth ; and, like a mother, maintains 
any other hoadstrong wile fof her hushand.| Thus 
all is unoxecptionahle. 

89. Therefore it is a scttled yule, that a wedded 
wife, boing chaste, takes the wholo cstato of a man, who, 
being separated from his coheirs and not subsequently 
yeunitod with thom. dies leaving no male issue, 


~ 


SBOPION IL 





Right of the daughters and daughter's sons. 
—~007>00— 


1. Ou failure of her, the daughters inherit, They 
ave namodin the plusal number (Section I. § 2.) to 
suggest the equal or unequal participation of daughtors 
aliko or dissimilar by class. 





greece teeemrnnmencmt 
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1, Lhey are named in the plural number, ] Tero femalo inauo ia nignifiod 
by tho original word “daughter” (duitoy: » and that ia applicable, in- 
diffyrently, to such as belong to tho samo or to difforent tribes. Plitality 
is denoted by tho termination of tho plural uumbor, (as in duhttaras;) 
which inaludes, without inconsisteney, those who are dissimilar from tho 
parent, Therefore daughters, alike or different by class, aro indicated by 
the original word and ils termination. They share equal or unequal portions 
in the order boforo montioncd: namely four shares, threo, two or one 
(O. 1, Seat? 8, § 1.) Stebod Jani, 
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2. Thus Carvayana says, “Let the widow sueecced 
do her husband’s wealth, provided sho be chaste; and, 
in default of her, let the daughier inherit, if unmar- 
ried.?* Also Vritisearr: “Tho wife ig pronounced 
successor to the wealth of her husbands; and, in. her 
default, the daughtor, As ason, so docs tho daughter 
of aman proceed from his several limbs. Tow then 
should any other person take her father’s woalthP” 

8. If there be competition between a married and 
an unmarricd daughter, the unmarried one tnkes the 
succession wnder the specific’ provisions of the text 
above cited (“in default of her, Ict the daughter 
inherit, if unmarricd.’’) 

4, Ifthe competition be betweon an unprovided and 
onviched daughter, tho unprovided ono inherits; hut, 
on failure of such, the onriched one suceceds: for the 
text of Gautama. is equally applicable to the paternal, 
as tothe maternal, estate. “A woman's separate pro- 
perly goes to her daughters, unmarriod or unpro- 
vided.’ 

5. It must not be supposed, that this relates to tho 
appointed daughter: for, in troating’of malo issuc, sho 
and hey son have becn pronounced equal to tho logili- 


4 
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4, Tho tevtof Gautama ts eyually applicable to the paternal... estata, 
Tho meaning is this: sinoo the danghter’s right is doclarod wilh veforence to 
awomean’s peovliar proporty, but,it is nob intended by wing tho word 
woman's’? to rostriot ib positively to that singlo object, tho pmity of rea- 
soning holds good, Subod’ hint 


& For, in treating of male issue, sho and her son have heen pronounced §0.) 


Since sho has been notiood while treating of inalo {issuc, tho introduction of 
her in this placo would bu improper, Stbod hint, 





* Vido snpra. Sect. 1. § 6. ‘ 
| Gauraas, 28, 22, Vide supra. 0. 1. Sul 3. G14, 
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mate son (“ Equal tohim isthe son of an appointed 
daughter,”* or the daughter appointed to be a son.) 

6. By the import of the particle “also” (Scct.1.§2.) 
the daughter’s son succeeds to the estate on failure of 
daughiors, Thus Visuyu says, “ If aman leavo neither 
son, nor son’s son, nor wife, nor fomalot] issue, tho 
daughter’s sons shall take his wealth. Tor, in regard to 
tho ohsecuics of ancestors, daughtor’s sons aro considers 
ed as son’s sons,”§ Munv likewiso declares,“ By that 
malo child, whoin a daughter, whethor formally appoint. 
ed or not, shall produce from a husband of an equal 
class, the maternal grandfather becomes the grandsixe 
of ason’s son: let that son give the funcral oblation 
and possess the inheritance.” 


~ 
~ 
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SECTION II. 





Right of the Parents. 
—007>00— 

1. On failure of those heirs, tho {wo parents, mean. 
ing tho mother and tito father, are successors to the 
proporty. 

perrenaeTeeer ieee Meera ree SE Sn ee enero 
ANNOTATIONS, 

6. The daughter's son succeeds lo the estate on failure of daughters.) Accor d- 
ing to the commontary of BAaram-nitarta, tho daughter's daughter inherits in 
default of daughter's sons, To grounds this opinion, for which however thoro 
fg no authority in Vwxvannswanra’s text, upon tho audlogy, which this 
author had admitted in nuother caso, betweon the succession fo 2 woman's 
fsopnrale proporty and tho inboritanee of tho paternal estate. ( Vide § 4.) 








*O. 1, Sool, 11,61, FC. 1, Moot. 11.63, | Banamenyrarra, | 

§ Not found in Visnnv's institutes: bub cited wuder his name in the 
Smypiti-changrioa, 

{| Mayu, 9. 136, 
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2. Although the order, in which parents sneceed 
to the estate, do not clearly appear [from tho tenour 
of the text; Sect. 1. § 2.] since a conjunctive compound 
is declared to present the meaning of its several terms 
at once ;* and tho omission of ono term and retention 
of tho other constitute an exeeptiont to that [oomplox 
expression ;} yet, as the word ‘mother’ stands first in 
tho phrase into which that is resolvable, and is flusi 
in the regular compound (matapilaray) ‘mother and 
father’ } when not reduced [to tho simpler form pitaran 
* parents’] by tho omission of ome icrm and retention 
of the other; it follows from the order of tho senso 
which is thence deduced, and according to tho series 
thus prescnicd in answer to an inquiry concerning tho 





A aa 
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9. Although the order . do not clearly appear. } Wt in doolared, that 
tho two parents are aucecssors to tho property, if thore be no danghtor nor 
daughter's son, Since the term (pitarau) ¢ paronts’ is formed by omitting 
ono and rotaining tho other momber of a complox expression (mothor and 
father ; ) shall they conjointly tako the estate, or severally ? and is tho order 
of suogossion optional, or fixed and regulated ? Tho author roplios to these 
questions, Subod'hini. 

A conjunctive compound ts declared §e.] A compound torm is fomned, 
as divocted by Panryx and his commontators, § when two or moro nouns 
occur with tho impoié of the conjunction ‘and,’ in two of ils semen ( vin. 
reoiprocation and oumulation||) Chis is limited hy tho cmondatory 1Uulo 
of Catyayansa to tho case whora tho sonso conveyed by cagh word is pro~ 
sented at onco: while the samo terms, conncoted in a pliaso by the 
conjunetion copulative, would prosont tho senso of each sucoossively. 

Lhe omisston of one term and retention of the other constitute an excoption, | 
When tho word pity ¢ father’ ocours with mati * mother,’ it may be rotained 
and tho other term bo rojeoted. ‘This is an oxeeption to-the goneral 





© Par tied, 1, on PANINT, 2. 2, 29, | Pantyr, 1, 8. 70. 
{ Vartiea, 8, on Pawtnr, 2, 2. 34 § Vido infra. Boot 11, § 20. 
|| Seo Diotionary of Asuna, Book 3, Chap. 4, Soot 28, Vorse a 
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order of suecossion, that the mothor takes the ostato 
in the first instance ; and, on failure of her, the father, 

8. Besides the father is a common parent to other 
sons, but tho mother is not so: and, since her propin- 
quity is consequently greatest, it is fil, that she should 
take the estate in the first instance, conformahly with 
the text “ To the noarest sepiada, the inheritance next 
belongs,’’* 

4, Nor is the claim in virtue of propinquily res. 
tricted to (sapindas) kinsmen allied by funcral oblations : 


ANNOTATIONS. 


rule of composition. Itis optional; and the regular form may bo relained 
in its stend, Fx Pitaraw ¢ two parents ;’ or Mutapitarau * mother and father? 
Paninz, 1, 2. 70. and 2, 2, 29,—-84. 

The word mothay stunds first in the plyaso into which that ts resolvable.) 
The oompound term, whethor reduced to tho simplor oxprossion or rotaining 
its complex form, is resolvable into the phrasa made cha pite cha ‘hoth the 
mother and tho father’ ‘This, howover, ia only the onstomary order of 
torms, not specially enjoined by any inle of ayninx. 

Js frst in the regular compound.) Conformably with one of Carvarana’s 
emondatory 1018 on Panrni’s onuon for tho collocation of terms in composi~ 
tion. (2. 2, 34.) That rulo roqujres tho most roverod object to havo precadenca : 
and the oxamplo of the rule, as given in Paransana’s DMahabhashya ond 
Vaaana’s Casiea-v itti, is this yory compound term matapttaian ‘mother 
and father.’ Tho commontators, Caryara and Wananarra, asaign voiwous why 
a mother is considered to be moro yonorable than a father, 

Tt follues, from the order af the terms.] "Tho compound torms matapitarae 
‘ mothor and father,’ as well as the abridged and simplor oxprosston prlarau 
‘ parents,’ is resolvable into tho same phraso omnela cha pita cha ‘both tho 
mother and the fatha.’ Thus, in overy form of expression, * mother’ stands 
fist, TTenco the anthor infers, that tho mother’s prioity in regard (0 succos- 
sion to wenlth is intended by the text (Sool. 1. § 2) 

8, The father ts a common pa ent to other sona.] The mattor is, in respect 
of nona, not a common prent to several sets of them; and hor propinqnily is 
therefore more immedinto, compared with the fathor’s. But his paternity is 








* Minv, 9, 187, 
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but, on the contrary, it appears from this vory text, 
(§8.) that the rule of propinquity is cffecinal, without 
any oxception, in tho case of (samanodacas) kindred 
connected by libations of water, as well as othor 
yelatives, when they appear to have a claim to the 
succession. 

5. ‘Lhevofore, sinco the mother is tho nearest of 
tho {wo parents, itis most fit, that sho should tako tho 
estate. But, on failuro of her, the father is successor 
to the property. 
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common , sinco ho may have sons by women of equal rank, with himself, 
as well as childien by wives of tho Cshafriya and other inferior tribes; and 
hig nearness 18 thercforo mediate, in comparison of the mother’s. ‘Tho mother 
conseqnontly is nomest to her chilil§ andy sho suececda to the estato in tho 
first instnnes, sinco itis ordained by a passage of Muyv, thal tho person, who 
is nearest of kin, shall have tho proporty. Subod’hini, 


6, On failure of her, the futher is suceessor to tho property.) Tho 
commentator, Banam-pitatra, is of opinion, that tho father should inhertt 
first and afterwards tho mother; upon the analogy of more distant kindrod, 
where tho patornal lino has invariably the proferenue before tho maternal 
kindved ; and upon tho authority of sovernl oxpvess passaged of law, Nanna 
Pawnprra, author of commentniics on the Afitacskara and on tho institutes 
of Vrsinu, had bofore maintained the samo opinion. Bub tho elder com- 
montator of tho Addacshara, ViowLsWAtta-nAtit has in this instaneo fol. 
lowed tho text of his author in his own trontiso ontitled Madana-Purijata, 
and has supported Visxyanrswana’s arguinent both thero aud in his eom- 
mentary named Sudvd’hin', Much diversity of opimion docs indocd prevail 
on this question, Srrteant maintains, that the fathor and mether inhorit 
together : aud the great majority of wiiturs of eminence (nd Apananca and 
Camaracand, and the authors of tho Surii-chandvion, Madanc-ratna, 
Vyavuhara-mayue' ha §e.) gives the father tho preferenaea beloie tho mother. 
Jinvta-vamana, and Racawuyunusyt have adopted ths dectiine, Bil 
VACHESPsiT MISRA, on ho contiury, conoms with the Ardeeshura ia placing 
the mother before the father; being guided by an citoneous reading of the teat 
of Visrrsu (Sect. 1. §6.), avis remarked in the Firanudroduya, ‘Tho author 
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SECTION Iv. 





Right of the Brothers. 
-—-00.~00— 


1. On failure of the fathor, brethron shara thé 
estate, Accordingly Meno says, “ Of him, who leaves 
no son, the Lathor shal] take tho inherilanco or tha 
brothers.’’* 

2. Tt has been argued by D’marnswara, that, andor 
the following text of Munv, “ Of a son dying childless, 
the mothe shall take tho ostale; and, the mother 
also hoing dead, the father’s mother shall take tho 
horitage ;"+ ‘even while the,father is living, if tho 
mother he dead, the father’s mother, or in other words 
the patornal grandmother, and not the fathor himself, 


Sec een TS 
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of tho latter work proposes to raconoile these contradictions by a personal dis- 
tinction. Tf tho mother bo individually more vonorablo than tho fathor, sho 
inherits; if sha be less ao, tho tather takes the inharitaneo. 

1, Grethron.] Tho commontators, Nanna Panorza and Banavestesera, ’ 
consider this as intending ‘ brothors and sisters,’ in the same manner in whioh 
 paronts” havo beon explained ‘ mothor and fathor,’ (Seot. 3. § 2.) and con- 
formably with an oxpress rule of grammar (Panrtnt, 1, 2, 68.) They observe, 
that tho brother inhorits first : and, in his dofault, the sister, ‘This opinion is 
controyorted by Caaranicana and by the author of tho Vyavahara-mayueha. 

2. It has been argued by D'ranuswans.] Tt had boon shown (Seot.'8), that 
tho Cothor inherits on failure of the mothor. But that is atated otherwise by 
differont authors, ‘To refute the opinion maintained by ono of thom, tho on- 
thor revorts to the subject by" 0 retvospoot analogous to tho backward look of 
the lion, Svbod’Aini and BAtAM-DITATIA. 





* Munv, 185, Vide Soot. 1. § 7. + Monv,9. ati, Vide Soot. 1,§ 7.7 
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shall take the succession: hecause wealth, devolving 
upon him, may go to sons dissimilar by class; but 
what is inhorited by the paternal grandmother, goes to 
such only as apportain to the same tribo: and thor. 
fore the paternal grandmother takes tho ostate.’ 

8. ‘The holy teacher (Viswarura* ) doos not assont 
to that doctrine: because the heritable right of song 
evon dissimilar by class has been expressly ordained by 
a passage abovecited: “ Tho sons of a Brahmana, in 
the several tribes, have four shares, or tivo, or one,” 

4. But the passage of Muxv, expressing that “ ‘Pho 
property of a Brahmana shall nover be taken hy tho 
king,’ t intends tho sovercign, nota son [ of the lato 
owner by a woman. of tho yoyal or military {vibe }. 

5, Among brothers, such, as are of the whole hlood, 
take the inheritanco in tho first instance, under the toxt 





ANNOTATIONS, 

Because wealth, devolving on him, may go to sons dissimilar] ho moaning 
is this: if the suecesston bo taken by tho futhor, tho proparty becomes a paternal 
estate, and may devolve on his sons whethor belonging to tho Aad? harasiota 
Cor auothor mixi§] tribe or to his own glass, Bat, ifit bo akon by tho grand. 
mother, it becoraes a matornal estate and dovol¥es on porsons of tho same tribo, 
namely her daughters ; or succossively on failure of thom, hor daughtor’s sons, 
her own sons, ant so forth, Subdo@ ant and Bynamennalras 

4, Intends the sovereign, not a san.) Te doos not prohibit tho suosession of a 
Brakmana’s son by a Cshatriya wilo, donominatod king as being of his 
mothor's tribe, which is the royul or military ono. But it relates to an arohent 
to the sovereign, ‘Lherefoue it is not an exoeption to tho passage cited in tho pro- 
coding paragraph: and Viswanura’s reasoning holds goad, that (D’'ILsRwawata's 
objestion wenld be yalid, if there wero any harm in tho ultimate staacasion of 
sous dissimilar by class, Bul that is not the onse, On the contrary, they aro 
expressly pronounced by tho text hoo eited, to he partakers of inheviianoe.’ 
SuboP hini, 


* Pho name is supplicd by tho Subod' lini. ere 
{ Yarnyvawatoyay 2. 126, Vide supra, CG. 1. Sect $.§ 1, A 
f Mesv,9. 189. Vide infra. Seat. 7.§ 6. § BADAM-RITATLAL 
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bofore cited: “To the nearest sepinda, the inheritance 
next belongs.”* Sinee those of the half blood avo 
romote through the difference of the mothors. 

G. If there be no uterine ( or whole) brothers, 
those by different mothers inherit the estate. 

4%. On failure of brothers also, their sons share the 
heritage in the ordor of the respective fathers. 

8. In case of competition betweon brothers and 
nephows, the nephews have no title to_ the succossion : 
for their right of inheritance is declared to be on failure 
of brothers (‘both parents, brothers likewise, and 
their sons.” Sect. 1. § 2. +) 

9. Towoever, when a brother has died leaving no 
male issue (nor other nearer heir, {) and tho estate 
has consoquently dovolved on his brothers indifferently, 
if any one of them die beforo a partition of thoir 
brother’s estate takes placo,ehis sons do in that caso 
acquire a title through their father: and it is fit, there- 
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8, If there be no uterine Gor whole) brothers, those by different mathers 
snhorit ] Tho author of the, Tygvuhara-mayue'ha consures thy prelaonee hero 
given to tho brothers of the hatt blood before the nephows, being sons of bro- 
thors of the whola blogd, . F 

7, Lheir sans shave the heritage.) Inoluding, say Nywpa Panprra and 
Baniwemmytra, the daughters ag well as the sous of biothora, and tho sons and 
daughters of sisters, ‘This gonseq vontly will comprohend all nephows aud 
nioces, 

in the aver of the respective fathers. ] In their order as brothers af the 
whole blood, and of the half blood, BarAm-piarza, 

Fy analogy to the caso of giandgons by difteront fathors (Chap, 2, Soot. 
8.), the distribution of shates shall be made, though allotments to their 
rospootiyo fothors, and not in their own right, whether there be one, two, 
ov many gous ofeach brother, Subod'hind. 


“Maru, 0. 187, Vide Sool, 3.§3. 
f SuboWhint and Batauponarta fF Bapas-puaiia, 
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fore, that a:share should be allotted to thom, in thoir 
fathor’s right, al asubsequent distribution of tho pro- 
porty botwveen thom and tho surviving brothers, 





0000 
SHCOTLION V. 


Suecession of kindred of the same family name : lerined 
Gotraja, oregentiles. 


—~00—00— 


1. If there be not even brother's sons, gontiles share 
the ostate. Gentiles aro tho patoral grandmother and 
relations connected by funeral oblations of food and liba. 
tions of wator. 

2. In tho first placo tho paternal grandmother 
takes tho inhoritance. The paternal grandmother's 
succession immediately after tho mother, was sedmingly 
suggested by the toxt hofore cited, * And, the mothor 
also being dead, tho father's mother shall take tho heri- 
tage :”* no place, howovor, is found for hor in the com. 

act serics of heirs Crom the father to the nophows and 
that, text (“the fathow’s mother shall take tho heri. 
tago”) is intended only toindigato her genoral compo. 


Sete reereent rt ereneremenenemngemrn erg enpineneenemcemacte ryan ter timer, 
ANNOTATTONS. 


That ia wrong: for tho brothron had not a vested intorost in thoir Inother's 
wonlth before thoir decease; property was oyly vosted in tho nophows by tho 
owner's demise. BAtaM -BIrarra. 

1, Gontiles,] Gotraja or porsons holonging to the samo gonoral frinily 
( Gotra ) Aistinguished by a common name: theso answor nonly to tho 
Gentiles of tho Roman law. 


* Sect, 1. § 7. 
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dency for inheritance. She must, therefore, of course 
succeed immediately after the nephew; and thus there 
is no contradiction. 

8, On failure of the paternal grandmother, the (go- 
éraja) kinsmen sprung from the same family with the 
deceased and (sapinda) connected by funcral oblations 
nuncly the paternal grandfather and the rest, inherit 
the estate, For kinsmen sprung from a different 
family, but connected by funcral oblations, arc indicat. 
ed by the term cognate (bandh Sect. 6.) 

4, TZerc, on failure of the father’s descendants, tho 
heixs are successively the paternal grandmother, the 
paternal grandfather, the uncles and their sons, 


5. On failure of tho patornal grandfather's line, the 
paternal great grandmothor, the great grandfathor, his 
sons and their issue, inhorit. In this mannor must bo 
understood the succession of kindycd belonging to tho 
same general family and connected by funeral oblation. 


. 





ANNOTATIONS, 


2. She must shoraforo, of course succeod.] Some copies of the Mitacshara 
redid this passago differently. ‘Tho variation is noticed in tho ocommontary 
of Ravamennagta. viz, ‘Slt sueoosds, aftor tho preceding claimants, 
if Lhoy bo dead,’ upuritana-mritanantaram inalend of utearshe tat sudanantar= 
am, ‘Tho commontary remarks, that the ¢ proooding (uparitana) claimauta” 
are tho father and tho rest down to the brother's son. 

8. On fallare of tha pulernal grandmother... the paternal grandfather.} 
BaramM-nuacca insists, that the gtandfather inherits before the grandmother, 
as the Sather befoio the mother, Seo Sestion 3, 

5. In this manner must bo under stood tho succession of kindred, ] The Subad’s 
Aint, commenting on tho {ist words of the following seotion, caries the enu- 
moration a little further: viz. ‘tho paternal great grandfathor's mother, gicat 
giandfuthor’s father, gient guandfuther’s brothers nnd their sons, The par 
dornol great grandfather's grandmothor, gion grandfathor’s grandfathor, 
great grandfathor’s unoles and their sons, ‘Lhe samo analogy holds in tho sue~ 
ocssion of kindred oonneated by a common. fibation of water.’ 
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6. If thore be none such, tho succession devolves on 
kindred conneclod by libations of water: and thoy 
must. be tderstood to reach to soven dogveas heyond 
the kindred connected by funeral oblations of food ; or 
else, as far as tho limits of knowlodgo as to birth and 
name extend. Accordingly Vrihal-Manu says “ Tho 
yélation of tho sapindas, or kindred connected by tho 
funeral oblation, ceases with tho sovontl, person ; and 
that of samanodacas, or those connected by & common 
libation of water, extend to the fonriconth dogroc ; or as 


a? 


en ee ed 
ANNOTALTONS. 

The soholiaat of Visuxv, who's also one of the commentators of tho Aitace 
shara, stules otherwise tho suocossion of tho noar and distant Kindred, in. ox~ 
potnding the passago of Vistne “ if no brothor’s son oxist, it passes to kinsmon 
(bandhu;) in their defaull, it devolyes on relations (seu/ye):"* whore Ranant- 
witarra, on the authority of a reading found in tho ALaduna-ratna, proposes to 
tvansposo the terms Land’hu ayd saeulya; for the purpose of reconoiling Vrsrxv 
with Yamnvawatora, by interproting sacuya in tho sonso of godryja or kinsmon 
sprung from the same family, Naypa, Panprra, presorving the common rord+ 
ing, says ‘kinsmen (bandhy) avo supindus ; and theso may beloug to Lho samo 
gonoral family or not. Virst thoso of tho sumo gonoial family (segofra) ay hoirse 
hey aro thro, the father, patornal grandfather, and grent grandfathers as aleo 
threo, the father, palerual grandfathor, and great grandfather ; a8 aluo thivo 
descondants of each. Tho ordoy is this; In tho fathor'y ling, on failure of the bro~ 
thor’s son, (he brothor’s so.’s gon is heir, In dofault of him, tho paternal grand 
fathor, his son and grandson, Failing theso, the paternal greab grandiathor, hie 
aon and grandson. In this manner tho snosession passes Lo the fourth degree in- 
elusivo; and not to tho fifth: for the toxt caposses © Tho Afth has no concorn 
with tho funeral oblations.”4 The daughters of tho fathor and othor ancostors 
must be rdmilied, like the daughters of tho man himself, and for the samo 
sonson, £ On failuvo of tho father’s kindrod oonneoted by fanoral oblations, tho 
mothox's kindred ara heirs: namely tho maternal grandfather, tho motornal 
uunole and his son ; and so forth. In dofwult of these, the sugcossors are thy 
mothor's sister, er gon and {he rout,’ 











“a Vistenu, 17.10,—11. 
| Munu, & 188, 
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somo affirm, it reachos asfarastho memory of birth 
and name extends. This is signified by gotra or tho 
relation of family name.’’* 





ANNOTATIONS. 


Tho commentator tnkes oocasion to consure an interpretation, which dorres- 
ponds with that of the Alitucshera as delivered in tho following section 
(8. 6 § 1.)3 and nooording to which the cognato kindred of tho man 
himeelf, of hia father ond of his mothor ave the sons of his father’s sister 
and so forth: because it wotdd follow, that the father's sister’s son 
and the rest would inhorit, although tho mau’s own sistor and sister’s sons 
wore living, Baran-nitarta, however, repels this abjection by the remark, 
that tho sister and sister's sons have heen already noticed as next in succession 
to the brother*aud brotho.’s sons: which is indeed Nana Panorra’s own 
dvetring, 

Tle adds, ‘ after tho heirs aboyementioncel, the seru/ya ov distant kinsman is 
ontitled to the succession: moaning a relation in tho fifth or other remoter 
dogres,’ 

‘This wholo ordor of snocession, it may be observed, differs matoriatly from 
that which is laughtin the toxt of the Jfitueshara, On the other hand, the 
author of the Tiramitrodaya has oxactly followed tho Mitaeshara; and so has 
Caariacana + and ibis also contirmed by Man’nava Aotrarya, in tho Myava- 
hava Mad hava, as well as by (ho Snu iti-chandrion, 

But the author of tho Vyavahura-myuche contends fora different sevies 
of hoirs after the brothor’s sons ¢ Ist the paternal grandmother ; 2d the sistor; 
3d the patornel grandfather and the brother of the half blood, as equally 
near of king 4th the paternal great grandfather, tho paternal uncle and 
tho son of a brother of (he half blood, sharing together asin tho same degree 
of affinity” Ife has not puraned the onumoration futher; and tho principle 
stated by him, neatncss of kin, dovs vot cloarly indicate the rule of con- 
tinuation of this series 


, 





oe ceneners 2 os 
* Tho first pet of this presage ocours in Muxu’s institutes, 5, 60, Tho 
remainder of the toxt differs. 


128 THE MITAOSTIARA cwAr, T, 


SEOTION Vi. 


On the succession of cognate hindved, bandhu, 
0000 


1. On failure of gentilos, tho cognates aro hoirs, 
Cognates aro of threé kinds; related to the porson 
himself, to his father, or to ‘his mothar: a3 is do- 
claved by the following toxt, ‘The sons of his own 
father’s sister, tho sons of his own mother’s sistor, 
and tho sons of his own maternal uncle, mgt be con- 
sidered as his own cognate kindred, ‘Tho sons of his 
father’s patornal aunt, the sous of his f{uthor’s maternal 
aunt, and tho sons of his fathor’s matemal wuele, wust 
bo deomed his father’s cognaie kindred. Tho sons of 
his mother’s paternal aunt, tho sons of his mother’s 
matmnal aunt, and tha song of his mother’s maternal 
uncle, must be reckoned mother’s cognate.’’* 


oar eter erator teint 
ANNOTANLONS. 

1. Lho cognates are heirs. J Bund'he, cognate ov distant Kin, ooures- 
ponding nenrly lo the Cognati of the oman law. 

Cognates are of three kinds. |] Batvm-nit\ira noticos a variation in 
tho reading, ban@havak for ban@huvah, Tt producos no essontial diflorunoe 
in the intorpietation. 

elated to the porson himself, or to his mother, Avanancs, is romarked 
by CasrarAcina, disallows the tio Inst classes of cognate kindvodl, ay having 
no vongern with itderitance; and restricts the term dard Au, in tho text, to 
the kindred of tho owner himself, Tho author of the Pyacahara-mayucha 
confutes tha reshiction. 


* The text ia scomingly ascribed by tho comment-tor, Baram-riarra to 
Vrid@ha Barverra, Bubi¢ is quoted in tho Fyarakara- Mud hava ns a toxt 
of BaupmaAvanAr ° 

Pp 
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2. Tere, by reason of near affinity, the cognate 
kindred of the deccased himsolf, are his succossors it 
tho first instance : on failure of them, his father’s cog. 
nate kindred : or, if there be none, his mother’s cognate 
kindred, This must be understood to bo the order of 
succession hore intonded, 


00700: 
SECTION VII 


On the succession of strangers upon failure of the 
kindred. 
—-002>00— 


. 

1. If there be no relations of the deerasad, tho pre- 
ceptor, ov, on failure of him, the pupil, inherits, by the 
text of AvastamBa. “Ef there be no male issuo, the 
nearest kinsman inherits: or, in default of kindred, the 
preceptor ; or failing him, tho disciple.” 

2, Tfthere be no pupil, the fellow student is the 
successor. lle, who received his investiture, or instrne- 
tion in reading or ‘in the knowledgo of the sonse of 
seripture, from the same preceptor, is a fellow studont. 

3. Li there be no fellow students, some learned and 
venerable priest should take the property of a Brah- 
mene, Under the text of Gauraa: © Venerable priests 
should shave the wealth of a Bralimana, who leaves no 
issue,” * 

4. tor want of such successors, any Brahimana 
may be the heir. So Muwu declares: * On failure of all 








ANNOTATIONS, 


2. This must be understuod to he the order of suceession.] Sco n note at fhe 
close of tho lust section. 


* Gaviaws, 28, 39, 
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those, the lawful heirs are such Brahmanas, as have 
yead the three Vedas, as are puro in body and mind, as 
have subdued their passions, Thus virtue is not lost.”* 

5. Never shallaking take tho wealth of a priost; 
for the toxt of Manu forbids i: “ The proporty of a 
Brahkmana shall never bo taken by tho king: this is a 
fixed law.’+ It is also declared by Nannpa: “ If thoro 
beno heir of a Brahmana’s wealth, on his demise, it must 
be given toa Brahmana. Othorwise the king is taint- 
ed with sin.” t 

6. But tho king, and notea priost, thay tako the 
estate ofa Oshatriya or othor person of an infortor 
tribe, on failure of heirs down to the follow student, So 
Monv ordains; “ But the woalth of the other classes, 
on failure of all [heirs,] the king may take.”*|| 








200500 
SECTION VII. 


On suocession to the property of a hermit or of an ascetic. 
O00, 

1. Ithas been declared, that sons and grandsons 
for great grandsons§] take ‘tho heritage; or, on 
failure of thom, tho widow or othor ‘“succossors. 
The anthor now propounds an oxcoption 1o both thoso 
laws: “The heirs of a homnit, of an ascetic, and of 
a professed student, aro, in their order, tho preceptor, 
the virtuous pupil, and tho spiritual brother and asso- 
ciate in holiness." 











Sea a aa en 
ANNOTATIONS. 
1. “4 virtuous pupil.’'] ‘Tho condition, that ho be virtuous is intended 
generally, Hence the preceptor and tho fellow hormit aro suosesaora in 





* Meng, 9. 188. + Menu, 9 189, { Not found in the stitutes Nanna. 
{| Moxvv, 9,189. § BataM-niraiza, J YasnxawareyAs 2. 198, 
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2, ‘Tho hoirs to the property of a hermit, of an asoe- 
tic, and of a student in theology, ave in order, (that 
is, in the inverse order,) the preceptor, a virtuous 
pupil, and a spiritual brothor belonging to the same her- 
mnitage, 

8. Tho student (Biahmechari) must. bo a professed or 
perpetual ono: for tho mother and the rest of the na- 
tural heirs take the property ofa temporary student; 
and tho precoptor is declared to be heix to a professed 
student as an excoption [to the claim of the mother and 
the rest,*] 


4, A-virtuous pupil takes the proporty of a yadd or 
ascetic. The virtuous pupil, again, is one who is 
assiduous in the study of theology, in retaining the holy 
science, afid in practising its ordinances. for a person, 
whose conduct is bad, is unworthy of the inhoritance, 
were he even tho preceptor of [standing in} any other 
{venerable relation. | 


5. Aspiritual brother and associate in holiness takes 
the goods of a hermit (vanaprast’ ha.) A spiritual brother 
is one who is engaged asa brotherly companion [having 
consented to become so.t] An associate in holiness is 
ono apportaining to tho same hermitage. Being a spiri- 

eterna eager emen tere eT TE ELT 
ANNOTATIONS. 


thoir respective casos, previded their conduot bo wnexceptionable, With 
aviow to this, Yarnxawareya has placed tho words “ yiituous pupil” in 
tho middle of tho text, to indicnte tho connoxiou of tho epithet with 
the proceding and following torms, Sudod hint §c. 


4, A yatior uscetic.] Tho tom ‘ asootic’ is in this translation used for the 
yatt or sannyast ; aud hermit’ ‘or anghoret’ for the eanapras’ ha, Tn former 





tran agin tho version of Menu by Sir Warrtam Jonxs, tho two last 
ton appliod sovorally 10 tho two orders of deyolion, 
* Re 


t ined, 
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tual companion, and belonging to the same hermitage, 
he is a spiritual brother associate in holiness. 

6. But, on failure of these (namely the preceptor and 
tho vest,) any one associated in holiness takos the goods ; 
even though sons and other natural heirs oxist. 

4. Axe not those, who have cuttered into a religions 
profession, unconcerned with hereditahle property ? 
sinco Vasisirr’iua declares, “'Thoy, who have entered 
into another order, are debarved fvom shares.” * Tow then 
can there be a partition of their property P Nov has a 
professed student a right to hig own acquired wealth: 
for the acceptance of presents, and othor mounsol acqti- 
sition, [as officiating at sacrifices and so forth,t| are 
forbidden to him. “And, since Gaurama ordains, that 
A. mendicant shall have no hoard;’t the: mendicant 
also can have no effects by himself acquired. 

8. The answer is,a hermit, may have pro a for 
the toxt [ol Yasyyawaucya] oexprosses ‘tho rermil, 
may make a hoard of things sulfficiont for a day, a 
month, six months, or a year; and, in the mouth of 
Aswina, he should abandon [the xosidue of] what has 
been collected.” || The ascetic too has clothes, books 
aud other requisite articles: for a passage fof the 
Veda§} divects, that ‘ heshould «wear clothos to covor 
his privy paris ;” and a text | of law4 | prescribes, that 
“ho should take the requisites for his austeritics and 
his sandals.” Tho professed student likowiso has clothes 
1o covor his body; and ho possesses also other offoats, 

9, TU. -was therefore propor to explain the partition 
or inheritance of such property. 


* VASISHU tA, 17. £3. Vide infra. Seot. 10. § 3, } BATAM-WiTAi cA, 
} Gaviaita, 3. 6. |i Xasnyawanesa, 3. 47+ Seo Muyu, 6, 15, 
§ BawaM-nnalia, q Banva-muaira, 
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SECTION IX. 





On the veunion of hinsmen after partition. 
—00700-—~ 

1, ‘The author noxt propounds an exception to the 
maxim, that the wile and certain other heirs succeed to 
the estate of one who dics leaving no malo issue. ‘ A. 
reunited [brother] shalf keep the share of his reunited 
[eoheir,] who is deceased ; or shall deliver it to [a son 
subsequently] born.’’* 

2. Effects, which had beon divided and which aro 
again mixed together, are termed reunited. Ile, to 
whom such appertain, is a reunited parcener. 

8. That cannot take place *with any person indiff- 
erontly ; but only with a father, a brother, or a pater. 
nal uncle: as Vrimasratrt declares. “ Ie, who, being 
once soparated, divells again through affection with his 
father, brother, or paternal uncle, is termed reunited.” 

4, The share or allotment of such a reunited parcon~ 
er deccased, must be delivered by the surviving ronnited 
parconer, to a son subsequoutly born, in the case 
whore the widow’s pregnancy was unknown at tho 
dime of the distribution. Ox, on failure of male issue, 
he, and not the widow, nor any other heirs, shall take 
the inheritance. 








~e = = 


ANNOTATIONS. 


4. Or, an filo of male issue, he, und not tho widow Se, shall take the 
duke tance. ] Xho singular number is here indetcrminate, ‘Cherofore, if 
thoro be two or moro rounited parconera, they shall divide the estate, A 
maimtonanco must he allowed to the widow, DBATAM-RITALTA, 





* Yarnypwaroya, 2, 1sof 


Se cw ee me, 
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&. Tho author states an exception to the rule, that 
a reunited brother shall keop tho share of his rounited 
coheir: “ But an uterine [or wholo] brother shall thug 
retain oy deliver tho allotment of his uterine relation.* 

6. Tho words “xeunited brother” and “reunited 
coheix” are understood. ILones the construction, as in 
the preceding part of the toxt, is this: ho allotment 
of a reunited brothor of the wholo blood, who is deceas. 
ed, shall be delivered, by the surviving reunited bro. 
ther of the whole blood, to a son born subsequently, 
But, on failure of such issuo, he shall retain it, Thus, 
if there be brothers of the wholo blood and half blood, 
an. uterine [or whole|brother, being a vounited parconox, 
not a half brother who is so, takes tho estate of the 
teunited utcrine brother. ‘his isan oxocption to what 
had been bofore said (§ L.) 

7. Noxt, in answor to the inquiry, who shall tako 
the sucecssion when a reunited parvenct dics leaving 
nomale issue, and there existsa whole brothor not 
tounited, as well as a half brothor who was associated 
with the deceased ? tho author delivers a reason why 
both shall take and divide the estate. A half brother 
heing again associated, may take tho suocossion, nob 
ahalf brother though not rewnitcd: butono, united 
[by blood, though not by coparconory,} may obtain 
the property ; and not [exclusively] tho son of a differ. 
ent mothor.”+ 


SSS nerentmmietaaertioessnrce, ener seeenpiineene 
ANNOTATIONS, 


6. Ason bora subsequontly,] The widow's prognanoy not having boon 
Apparent at the time of the partition. 

1. “A half brother, being again associated $0,” ] ‘Tho toxt admits of 
differont interpretations bosides varintions in the roading, Soo Jraura- 
vanand, C, 11. Soot 5. § 18,~14, 





* Yasnvawatora, 2. 18% 7 
+ Yasnvawatera, 2, 140, 
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8. Ahalf brother, (meaning one born of a rival 
wife,) being areunited parconcr, takes the estate; but 
a half brother, who was not reunited, docs not obtain 
the goods. Thus, by the direct provisions of tho text, 
and by the exception, reunion is shown to be a reason 
for a half brothor’s succession, 

9. The term “not rounited” is connected also with 
what follows : and hence, oven one who was not again 
associated, may take the cffects of a deceased reunited 
parconer. Who is he? Tho author replies: “ one united;” 
that is, ono united by dhe identity of the womb [in 
which he was conccived;] in other words, an uterino 
or whole brother. Itis thus declared, that relation by 
the whole blood is arcason for the succession of tho 
brother, (Rough not reunited in coparconery, 

10, Tho term “united” likewise is connected with 
what follows: and hore it sighifies rounited [as a oo- 
parcener.] The words “ not the son ofa difforent mother” 
must be interpreted by supplying the affirmative parti- 
ole (eve) understood. Though he be a reunited parcen- 
er, th being issuo of a different mother, he shall not 
exclusively take the estate of his associated coheir. 


11, Thus by the oceurrence of the word “though” 
(apt) in ono gentonce (though not reunited” &o. §7.) 





a = 
ANNOTATIONS, 


9. The tovm * not reunited” ts connected also with what follows.) This 
connected with both phrasos, like a crow looking two ways at once, Weneo 
it constitutes, with what follows, anothe: sentenoe, Subad'hin. 

One! united by the identity of the womb,| Tu like manner, a father, 
though not reunited with tho family, shall take askae of the property of 
his son; and avon, though not rounited, shall receive a share of tho estate 
of his father, from a rounited parconer. This, accouding to the author of 
the Subod’Aini, is impliod : tho Fede doseubing the wife as hosoming a mother 
to her husband, who is identifiod with his offsming, But Banan-puaitae 
doen not allaw the inference, 
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and by the denial implied in the rostrictive affirmation 
(ew “oxolusivoly,”) understood in -the - other, (one 
united may take the property, and not. evelusively the 
son of a different mothor ;”) itis shown, that whole 
brother not reunited, and a half brother boing reunited, 
shall take and share the estate: for the reasons of both 
yvights may subsist at the same instant. 

12, ‘hisis made clear by Munv, who, alter proemis- 
ing partition among reunited parcencers (* 1f brethren, 
once divided and living again together as pareencrs, 
make a second partition;”*) doclares “should the 
eldest or youngest of several brothers he deprived of his 
allotment at the distribution, or should any one of 
them die, his share shall not he lost; but his uterine: 
brothers and sisters, and such brothers as were reunited 
after a separation, shall assemble together and divide 
his shave equally.”’+ 

18. Among reunited brothers, if the eldest, the 
youngest or the middlemost, at the delivery of shaves, : 
(for the indeclinable termination of the word denotes 
any case ;) that is, at the time of making a partition, 
lose, or forfeit his share by his ontrance into: another 
order [that-of a hermit ov ascetic.) or by tho guilt of 
saorilogo, ov by any other disqualification ; ori! he. ‘be 
dead; his allotment does not lapse, Dut shall be set 
apart. The meaning is, that the reunited parcenors 
shall not exclusively. take it, The anthor statos tho 
appropriation ofthe share so reserved: ‘ Tfis uterine 
brothers and sisters &c.” (§ 12.) Brothers of the whiole 








TS 





_ANNOPATIONS, 


11. Lhe reasons of both viyhts may sulisist at the’ same instant) Tho 
younion of the half brother in family partnership, and the whole brother's 
relation by blood, Dazan-Burarra. ‘ 










ONE i 
| Banan-miara. 
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blood, or by the: same «mother, though not: reunited, 
shave that-allotinent so.sct apart. “Iyen though they 
had gono to a-different: country, still, returning thence 
and assembling together, they share it: and. that 
“equally ;” not by a distribution of greater and. tess 
shaves, Brothers of the half blood, who. were. reunited 
alter separation, and sisters by the same mother, like- 
wise participate. Chey inherit-the estate and . divide it 
in equal shares. 


80->00-—- 


“SEROTION X. 








On evclusion from inheritance. 
—~00200— 


1. The author states an exception to what has been 
said by him respecting the succession of the son, the 
“widow and other heirs, as well as the reunited parcener. 
«An impotent persqn, an outcast, and. his issuc, one 
lame, a madman, an idiot, a blind man, and a ‘person 
afflicted with an incurable disease, as. well as~ others 
{similarly disqualified,] must be maintained; excluding 

them, however, from participation.” * Mie ; 





ANNOTATIONS. 
18, They inhorit the estate and dicideit tn equal shares] This supporos, 
the brothers of the half blood to belong to. the samo tribe. But, if they avo of 
difforont tribes, tho shares aro four, throe, two or one, in tho ordor of tho 
Glasses } sinea. thorois no reason. for restricting tat rule of distribution. 


BALAM-RITATIA, . : : 
a1, abi gmpotent person, an outeust and his issue? |] Tho initial” 


words aro transposed by Jiaura-vauana. C, 5. § 10. 












” 
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2. An impotent person,” one of tho third gender 
(or neuter sex.) “An outcast; ono guilly of saori. 
lege or other hoinous crime. ‘¢ ITis issiia 3”? the ollypring 
ofan outcast. “Tame;” deprived of the use of his 
feet. “A madman;” allested by any of the varions 
sorts of insanity proceeding from air, bile, or phlogm, 
from delirium, or from jplanctary influence, “An 
idiot 3? © person deprived of tho internal faoully; 
meaning one incapable of discriminating vielt from 
wrong. “Blind;” destitute of tho yisual ‘organ, 
« Afflicted with an incuralle disease 5” aileoted by an in. 
yemediablo distemper, such as marasmus or the like, 

8. Under the term * others” are comprehended one 
who has entered into an ordor of devotion, an enemy to 
his father, a sinnor in an inferior dexrea, and a person 
doaf, dumb, or wanting any organ. Thus Vasrsive’na 
says, “thoy, who bave éntered into another order are 
debarred from shares.”* Nanos also declares, “An 
cnemy to his father, an outcast, an impotent person, 
and one who is addicted to vice, take no sharos of tho 
inheritance oven though they bo legitimate: mul less, {f 
they be sons of tho wife by an appointed kinsiman.+ 
Munv likowise ordains, “Tmpotent persons and outoasts 
aro oxctuded froma share of the herilage; and so are 
porsons born blind and deal, as well as mad mon, idiots, 


ntnamsennstenatngentng, 





ANNOPDATIONS, 

dn impotent person”) Whether natmally so, or by onalration. 
BALAM-WHALI S. 

Lhe offspring of an areas] OF ono who has not portormod tho rvognisite 
penaneo and ospiation. Birait-nmares, 

8, Dhey, wha have entered rato another order.) Into ono of dovolion. 
‘Tho ordorg of devotion aro, Ist, that of the professed ox porpdtnal student; 
2d, that of tho hormit, Sd, tho Inst ovdor ov thab of thy aygutie, Bararce 
WITALES 


» Vasiswi’\, 17, 43, t Natepva, 13, 21, 


SHOT. X, ON INITERITANCH. 139° 


the dumb, and those who have lost a sense [ora 
limb.”*] 

4, Those who have lost 2 senso or a lim).] Any per- 
son, who is doprived of an organ [of sense or nee by 
disease or other cause, is said to havo lost that sense or 
limb. 

5. These persons (the impotent man and the rest) are 
excluded from participation, They do not share the 
estate. They must be supported by an allowance of 
food and raiment only: and the penalty of degradation 
is incurred, if thoy be nok maintained. For Menu says, 
« But it is fit, that a wise man should give all of them 
food and raiment without stint to the best of his power: 
for he who gives it not, shall be deemed an outcast.’’t 
« Without stint” signifies ‘for life.’ 

6, They are debarred of their shares, if their dis 
qualification avose before the division of the property. 
But ono, alroady soparated from his coheirs, is not de. 
prived of his allotment, 

7. ‘Tf the defect be removed by medicaments ox 
other moans [as penance and atonement{] at a period 
subsequent to patie tho right of participation takes 
effect, by analogy [lo the caso of a son born after 
separation.] “When the sons have been. separated, one, 








ANNOTATIONS, 


6! A weso man should glee all of thom food and raiment.” | Other 
authoritles (ay Dusani sad Bavpiiravayt) oxeopl the ontoast and his 
offupring. ‘That cxcaption not boing here made, il is to be inferred, that one, 
whoso offonoo may be expiated aud who 18 disposed to peiform tha onjoinod 
ponanee, should bo maintained; not one whose orime is inexpiable, Bataat- 
DIALIA, 

8, Uf thety dlaguadifeation a ose before the duiston of the property.) The 
Aisquahileation of tho outonst nnd the rest who are not excluded for natural 
defects, BAran-nirara. 


. 





* Mrnvy 9. 201, 4 Menu, 9 202, 4 BALAa-DEATLA, 
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who is afterwards born of a woman equal in class, shares 
the distribution.’’* 

‘8, The masculine gender is not horo used rostric 
tively in speaking of an outcast and tho vost. Tt musi 
be therefore understood, that the wife, tho daughter, 
the mothor, or any olher female, being disqualified 
for any of the delects whieh have been specified, iy 
likowise excluded from participation, 

9, The disinherison of the persons abovo desoribed 
sceming to imply disinherison of their sons, the author 
adds: ‘ But their sons, whother legitimate, or the off. 
spring of the wifo by a kinsman, are entitled Lo allof. 
ments, if froo from similar defects.” + 

10. Tho sons of these porsons, whether thoy ho le. 
gitimate offspring or issue of the wife, avo ‘entitled to 
allotments, ov are rightlid partakers of shares; pro. 
vided they be faultless ortvce from defeeis which should 
bar their participation, such as inpotency and the like, 

11. Of these (two descriptions of offspring] ] tho 
impotont man may havo that termed issue of the wile; 
the rost may havo legitimate progeny likowiso. he 
spcoific mention of “ logitimaic” issuo and * offspring 
of the wilo” is intended to forbid the adoption of other 
sons, 

12. Tho author delivers a special rnlo concerning 
the daughters of disqualified persons: “Their daugh. 
ters must be maintained likowive, until {hey aro pro. 
vided with husbands.’’§ 

13. Their daughicrs, or the Somale children of such 
persons, must be supported, walil they be disposed of 
inmarriage. Undor the suggestion of the word * like. 
wise,” the exponses of their nuptials must be also 
defrayed, 

14. Tho anthor adds a distincl maxim respocting 
the wives of disqualificd persons: ‘ heir childless 





“. Yas YawsLora, 2. 123, Vide supine C. 1, Soot, 6. § t. 
| Yasnxawators, 2. 142. | Baramtepuraria, § Yasarawaioxd, 2, 142, 
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wives, conducting themselves aright, must be supported; 
but such, as aro unchaste, should be oxpelled : and so 
indeed should those, who are perverse,’’* 

15. The wives of these persons, being destitute of 
male issue, and being correst in their conduct, or behav- 
ing virluously, must be supported or majntainod. But, 
if unchasto they must be oxpelled; and so may thoso, 
who are pervorsc, These last may indoed be expelled: 
but they must de supported, provided they be not 
unchasic. Tora maintenance must not be refused 
solely on account of perversencss. 


—o Lo 
SECTION XI. 


On the separale properly of a woman. 
—00o— 

1. After briofly propounding the division of wealth 
left by the husband and wife, (Let sons divide equally 
both the effects and the debts, after the demiso of thoir 
two parents.” +) the partition of a man’s goods has heen 
described at largo.’ ‘The author, now intending to ex- 
ev fully the distribution of a woman's property, 
pogins by setting forth tho natnvo of it: “ What was 
given to & woman by thofathor, the mother, the hus- 
band, or a-brother, or voceived by her at the nuptial 
five, ox presented to hor on her husband’s marriage to 
another wife, as also any other soparate acquisition, 
is denominated a woman’s property.’’t 











ANNO'VATIONS. 


tL. ds aso any other separate acquasition.] In JrturayatAaNa’s quote- 
tiow of tho toxt, (C. 4d. Seot 1. § 18.) the conjunolivo avd pleonastio 





“* Yammvawasevs, 2. 143, 
+ Yasnyawaroya, 2.118. Vide supra, C. 1, Boots 3 § I, 
} Vauvawazeray 2. IL 
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2, That, which was given by tho father, by the mo- 
ther, by the husband, or by a brothor; and that, which 
was presented (to ths bride) by tho maternal uncles 
and rest ‘as paternal uncles, maternal aunts, &c.*) at tho 
time of tho wedding, belore tho nuptial fre; and a gift 
onasecond marriage, or gratuity on account of super. 
session, as‘will be subsequently oxplained, (To a woe 
man whose husband marrics a socond wile, let lim 
give an equal sumas ® compensation for tho superses- 
sion.” § 34.) and also property which sho may have 
acquired by inheritance, purchase, partition, seizure oy 
finding,t are denominated by Munv and the rest 
* woman’s property.’ 

8. Tho term (woman’s property) conforms, in ils 
import, with its etymology, and is not technical: Lor, if 
tho literal sense be admissible, a teclmical accoplation 
is improper. © 

4. The enumeration of six sorts of woman’s proper. 
ty by Munv ( What was givon before the nuptial fire, 
what was presented in tho bridal procossion, what has 





ANNOTATIONS, 
partiolos chaiva (eha-cvd) aro hore substituted" for tho supplotory form adyas 
That reading is consurod by BatAm-nytatea, 

2 Befare tho nuptal fire, Noar it, Subod'dini, 

On account of stperseastan,] Suporscasion is tho contracting of na socond 
mortiage tough the influence of pnasion, whilo o flvst wife lives, who was 
marvied {o fulfil voligious obligations, Subod’hini, 

Property which she may have argued by inheritance.) ho commontator 
Baramt-prarra, defends his author against the writers of (ho oastern school 
(Jitura-vartana &o.) on this point, Wealth, devolving ou a woman by 
inhorifanoo, is nob classed hy tho authorities of that school with ‘woman's 
property.’ Seo Juura-varrawa, C. 4, and C. 11, Sect. 1. § 8, 

8. Tha term ‘woman's property’ is not teoknioal.] This ix oontyary to tho 
Gootrino of Jrmvra-vausna, Cr 4. 





” Banas-mearra, t Vide C. 1, Seo. 1. § 8, 
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been bestowed in token of affeclion or rospect, and 
what has heen reecived by her from her brother, her 
mother, or her father, aro denominated tho sixfold pro- 
perty of m woman ;”*) is intended, not as a restriction 
of a greaicy number, bul as a denial of a less. 

5. Dofinitions of presents given bofore the nuptial 
fire and so forth havo been delivered by Catvavana: 
‘What is given to women at the time of their mar- 
riage, near the nuptial fire, is celebrated by tho wise as 
woman's property besfowed hefore the nuptial fire. That, 
again, which a woman reccives while she is conducted 
from. her father’s house ({o her liushand’s dwelling, ) is 
instanced as ihe property of a woman, under the name of 
gif, presonted in the bridal procession. Whatever has 
been giveit to her through affection by her mother-in-law 
or by her father-in-law, or has been offered to hoy as a 
tokon of respect, is dcnominattd an affectionate present, 





ANNOTATIONS. 


4, “ Bestowed in token of affection or respeet.”] Thi passnge is road 
differently in tho £etnacare and by Somuea-vattavs (C. 4. Seo 1. § 4) 
1 is hove transtatod conformably with Baras-nitatra’s interpretation gionnd- 
ed on tho subsequent text of Cary tvana (§5.); whora two rensons of at 
allvationale gift avo stated : one, simple aitectiun ; the other, respect shown by 
an oboisance at the woman's foot, 

6, divom her father's house.” ] Tho Retnacara and Chinéamani read 
“ from tho parental nhode.” See Jimuri-vartana, C. 4. Seot. 1, § 6 , 

6 Offered to her asa token v respect.” ] Given to hor at the time of 
making an oboisnncs ab her feet, Sm ilé-chands ica, 

 Denomanated an affectionate present,” ] This reading is followed in 
the Srovti-chundrica, Viramitroduye $e. But tho Retnacara, Chintamany, 
and Pivada-chandra road € denominated an acquisition through loveliness ;’ 
tavanyarsiteam instead of priti-@attan 

From het brother or from her parents?) Tho Culpatarw reads from 
her husband.* See Jetura-vauana, C. 4, Seal, 2. § 20, 


* Munup9, 104, 
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That which is received by a marriod woman or by a 
maiden, in (he house of hor husband or of hor father, 
from her brother or from hor parents, is termed a kind 
aif pia 

e 6. Bosides (the author says,) That which has boon 
given to her by hor kindred; as woll aa her foo or 
gratuity, @r any thing bestowed after marriago,* 
What is given to a damsol by her kindrod; by tho vo. 
lations of her mothor, or those of her father, The 
gratuity, for tho receipt of which a girl is given in 
marriage. What is bestowed or given altor marriage, 
or subsequently 10 the nuptials, 

7. Ibis said by Carvavana, What has beon ro- 
ceived by a woman from tho family of her husband at 
a time posterior to her marriage, is callod a gift subse- 
quent; and so is that, which is similarly reecived 
from tho family of hor father.” Tt is celebrated as 
woman’s property: for this passage is connected with 
that which had gone before. (§5.) 

8, A woman’s property has been thus doserihed, 
The author next propounds tho distribution of it: 
Tor kinsmen tako it, if she die withont issue.’ 

9. 1f a woman die “ without issuo ;” that is, lowing 
no progeny; in other words, having no daughtor nor 


een 
ANNOTATIONS, 


& Tormed a hind gf”) 80 the commontary of Baraw-mratia oaploins, 
saudayiea, as bearing tho same gonso with its olymon sudaye, Tho oonwures 
the interpretation which Jmnvra-vauaNa has gtvon (C, 4, Beet. 1, § 22.) 

6. Tho gratuity, for the receipt of which a girl is given in mu riage | Shia 
relates to a mariingo in tho form tormed Asura or the like. BATAM=NATIAL 

7 Similarly received jsom tho family of her father] Tho Retnacara 
roads ‘from hor own family)? Jusrura-vurrayt, ‘from tho family of her 
lendred” Seo Jraturs-vauana, C, 4, Beob 1, § 2 


* YAINYAWALOYA, 2, 146, 
f Yarnyawaceya, 2, 145, 
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daughier’s daughter nor daughtor’s son, nor son, nor 
son’s son; the woman’s property, as above described, 
shall be taken by her kinsmen; namely her husband 
and the rest, as will be ( forthwith* ) explained. 


10. The kinsmen have been declared genorally to 
bo competent to succeed toa woman’s property. The 
author now distinguishes different heirs according 
tothe diversity of the marriage ceremonies. “ The 
property of a childless woman, married in the form 
denominated Brahma, ox in any of the fom (unblam- 
ed modes of marriage, ) goes to her husband: but, if 
she leave progeny, it will go to her (daughter’s) 
daughtors: and, in, othor forms of inarriage (as the 
Asura &e,) it goes to her father (and mother, on failure 
of her own issuo,”+) 

11, Ofa woman dying withgut issue as before stated, 
and who had become a wile by any of the four modes 
of marriage denominated Brahma, Daiva, Arsha and 
Prajapatya, the (whole ) property, as hefore described, 
belongs in the first place to her husband. On failure 
of him, it goos to his nearest kinsmen (sapindas) allied 
hy funeral oblatiows, But, in the other forms of 
marriage called sfsw, Gandharba, Racshasa and 
Paisaoha; tho proporty of a childloss woman goes to 
hor parents, that is, 10 her father and mother. The 
suceession deyolyes first (and the roason has been 
before oxplained,§) on the mother, who is virtually 
exhibited (first) in the olliptical pilrigamé implying 
‘goos (ydoWhali to both parents ¢ pitarau ;_) that is, 


\eremitivna Sitamaanmariees weenie meter vrheg fa mm mene 


ANNOTATIONS, 





1. Dying without issue asx before stated.) Without any of the five 
descoudants abovementioned (§ 9.) Batam-nir tila. 


* BADAM-RITA1 1A. 
7 Yarnvawarovs, 2. 116, 
} Banawebnares, § Seet. 3. 
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to the mother and to the father’ Ou failure of 
them, their noxt of kin take tho succession. 

12. In all forms of marriage, if the woman “ leave 
progeny ;” thal is, if she have issue; hor property de. 
volves on her daughters. In this place, by {he torm 
* daughters,” granddaughters are signified; for the im- 
mediate fémale descendants are expressly mentioned in 
a preceding passage : “ the daughters share the rosidue 
of their mother’s property, aftor payment of her debis.* 

18, Wenco, if the mother be dead, daughters take 
her property in tho first instanco v and here, tu the 
case of competition between anarvied and imaiden 
daughters the unmarried take the siuceession ; but, on 
failure of them, the married danghter : and here again, 
in the case of competition bolween such as mo provid. 
ed and thoso who ave cudowed, the wnendowed take the 
succession first; bn, on failure of them, thosa who aro 
endowed, ‘fhus Gavrama says “ A) woman’s property 
goes to hor danghtors unmarried, or wnprovided,’ + ‘or 
provided,’ as_is implied by the conjunctive particle in 
the text, “ Unprovided” aro such as ave destitute of 
wealth ov without issue, F 

14, But this ( rulo, for the daughtor’s succession. to 
tho mother’s goods, | ) is exclusive of the feo ox gratuity, 
For that gocs to brothers of the wholo blood, conform. 
ably with the text of Caurama: © The sister’s Ceo bo- 
longs to the uterine brothors: after (tho death of) the 
mothor.’’§ 








ANNOUATIONS, 

12 In all forms of marriage. ] Soyeral variations in tho roading of thia 
passage a10 noticed by BATAM-INATLA : a8 sarveshie ma, or sarteshw era, or 
sarceshu, ‘Lhoro isonly a shado of difference in tho interpretation, 

M4,“ After the death of' the mother,”] ‘hia version ia according to tho 





: VAINYAWATOYA, a1 18 Vide “oupra. GL ‘Beet. “3. 8 
t+ Gaurama, 28 22; Vido anpia. C1, Sect. d.§ 11, | Bananennavia, 
§ GavraMa, 28, 23, 
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T6. On failure of all daughters, the granddaughters 
in the femalo line take the succession undor this text: 
“ifsholeave progony, it goes to her ( daughter’s| 
daughters.”* : 

16. [fthove boa multitude of these [ granddaugh- 
ters +] children of different mothors, and unequal in 
number, shavos shouldhe'allotted to them through their 
mothers, as directed hy Gavrama: “ Ov the partition 
may be according 1o the mothers: and a particular 
distribution may be made in the respective sets.”’} 


17. But if there bo’ daughters as well as danghter’s 
daughters, a trifle only isto bo given {o the grandaugh- 
tors. So Mmnv declares: “ Even to the daughters of 
those daughters, something should bo given, as may 
be fi, from the assets of their maternal grandmother, 
on the score of natural affection.”$ 

18. On failure also of ‘daughters daughters, the 
daughtor’s sons axe entitled to ihe succession, ‘Thus 








ANNOTATIONS, 
interprotation given in tle Sutod'hin’ ¢ which agvecs with that of the schol 
aati of Gavcarta, the Celpecgra and athar authorities, But the text is read 
and explained differently by Jeocura-vartana, (OC, de Seals 8, § 27.) 

Banan-nuarsa undarstands by the term ‘mvthor,’ in this plato, the 
woman heraolf, or in short iho sister, alter whose death hor foo or nuptial 
gratuity goes to hor brothers. 

10, Children of different mothera, and unequal in number.’ Whoro the 
daughters were numerous, bul aro not living ; and their female childien ara 
unequal in nambor, one having loft a single daughter ; another, two; and a 
third, threo; how shall tho maternal grandmothei’s property be distributed 
among her gianddaughtors? IWaying pul this question, the suthor reminds the 
rondors of the modo of distribution of na paternal grandfathor's ostate among 
his grandsons, (C. 1. Seot, 6) Suborhini, 


“y videgin. G12 BataMBMATIA, 
+ Gauraars, 28. 15. 
§ Miwu, 9, 103, 
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Narepa says, “ Let daughters divide their mothor’s 
wealth ; or, on failure of daughters, thoir male issue) * 
For the pronoun rofers {to tho contiguons term 
* daughters.” 

19. If there bo no grandsons in the female linc, 
sons take the property: for if has been already dectar. 
ed, “the rane issue succeeds in thoiv default,” + 
Ment likewise shows the right of sons, as woll as of 
daughters, to their mother’s effects: “When the mother 
is dead, let all the uterine brothers and the utorine 
sisters equally divide the matormal estate.” { 

20. * All the uterine brothers should divide the 
maternal estate equally: and so should sisters by tho 
same mothers.’ Such is the construction: and tho 
meaning is, not that ‘brothers and. sisters “shave to- 
gether ;’ forreciprovalion is not indicated, sinco the 
abridged form of the congunetive eompownd has not 
been employed: but the conjunctivo particle (cha) is 





ANNOTATIONS, 


18.“ Dheir mato issue.” ] Several variations ia the ronding of tho last 
tam are notieed in the commontary of Bariswiracia 5 making tho tom 
either singular or plural, and putting it in the first ov in the yoventh oase, 
Yo deduova, however, tho same moaning hem these dihvont readings. 

Lhe pronaun refers to the vontiqguons term, } divirea-vanana, iting 
this passage for tho aucvession of sond rathor than of giandsons, socmp to 
havo understood tho pronoun os refering fo the remoter word ‘inviher’ Sov 
Jimota-vaana. OC. 4. Sect, 2 § 13, 

19, Tet all the uterine brothers... . equally divide] In the 
Calpataru tho text is road “ let all tho sons by the sume mother divide ;* 
sarve putrah sahodarah instead of saman sarre sahadarah, 

20, Since the abridged form of the conjunctive compound has not been 
employed.) Nouns conleseo and forma single wod denominated dwandiwa 





* Naneps, 13. L 
| Xasnvawateya, 2, 118 Vide supra, CG. 1, Seot, 3. § 12, 
"| Munv, 9, 192. 
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here very properly used with reference to the person 
making the partition; asin the example, Duvaparra 
practisos agriculture, and so docs YAINYADATTA, 

21. “Equally” is specified ( $19.) to forbid tho 
allotmont of deductions [to the eldest and so forth J. 
Tho whole blood is mentioned to exelude the half 
blood. 

22. Bul, though springing from a different mother, 
the daughter of avival wile, being superior by class, 
shall take the property of a childless woman who 
belongs to an inferior-tvibc, Or, on failure of the 
step-daughter, her issue shall succeed, So Manu 
declares: “Tho wealth of awoman, which has been 
in any manner given to her by her father, Jet the 
Brahmani damsel take; or let if belong to her offs- 
pring.”’* 





ANNOTATIONS. 


or conjunctive compound, when therense of tha conjunctive particle ( che 
‘aud’ ) is denoted. Pantnr, 2, 2 20. Vida supra Soot. 3. § 3. 

Tho imporb of tho particle, hor inlonded, is cithor »eciprocution (staretara) 
explainod to ‘he tho union, in rogmd to a singlo mattor, of things apeoifionlly 
diferont, but mutually related, tnd mixed or associated, though contrasted ;’ 
or fh is cxmelution (samakara) explained as the ‘inion of such things, in whioh 
contrast ig nob marked.’ ‘Tho other senses of tho conjunctiyo particle are assont- 
blage (sanuchohuya) ov the galhoring together of two ov move thinga indepen- 
dent of cach other, bué assemblod in idea with reference Lo somo common action 
or chaumstance 3? and suparaddition (anwachaya) or the connexion of a second- 
ary and unessontial obj: ot with a primary and principal ono, though a separate 
nation ov aioumstunce consequent to it’ In the tivo last senses of tho con- 
junctivo particle, thoro is not auch a connexion of the torms as authorizes their 
coalition to form a compound term, Catyita, Padamanja i §e. 

If reetproeation, a9aboie oxplained, were meant to bo indicated in the loat of 
Moxw (§ 19.), tho word bhyateé “ brother” would have becn used, inflected 
howover in tho dual number to donoto ‘ brother and sister’ (Panny, 1. 2. 68.) 


* Moonv, 9 108, 
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23, ‘Lhe mention of a Brahmani includes any supe. 
rior class, [ence the daughtor of a Cshalriya wife 
takes the goods of a childless Vwisyw: (andthe daugh- 
ter of a Brahimani, Cshalriya ov Vaisya inhorits the 
propertly of a Sudra.*) 

24, On failure of sons, grandsons inherit {heir 
paternal grandmother's wealth. Tor Gauri says, 
‘hey, who share the inheritance, must pay tho 
debts :”+ and the grandsons aro hound to discharge 
the debts of their paternal grandmother ; for the toxt 
expresses “ Debts musi he paid by sons anid son's 
sons.’ t 

25. On failure of grandsons also, the husband and 
other relatives abovementioned § are successors to the 
wealth. 





ANNOTATIONS. 


or elso ‘children,’ or some genoric form, would have boon omployod in the 
plural (PANin1 1, 2, G4.) But tho teat ix uot go oxpressod. Consoquoutly rect 
procation is not indicated. Subod’hint and Banaeniat ra, 


The conjunetir particle is hare very property usod.] 4 I6is employod in ono 
of the acceptations, as in tho oxamplo which follows, ‘1D, practises agrioul-* 
ture ; and so door Y. ¢ Brothors shura equally ; so do sistors,’ 

With 1 eference to the person making tho partition] * Anothor vending of 
this passage is notioed in (he commentary of Bania-niratca s “with tho impot 
of sxperaddition relatively to the porson who makos tho partition ," edhagae + 
cart iwenanwachayon’ apt instoad of a ibhaga-carevitiolanwayen' apir 

23, Teneo the daughter of a Cxhatriya wife takes tha goods of a childless 
Vaisya.] This iuferonce is contested hy Srrortsiewa in his commentary on 
tho Dayabhaga of JIMUTA-VAUANA, 

24, Lhe grandsons are bound to discharge the dobls.] ‘Binoo ono toxt 
declares them liublo for tho debts; and the othor provides, that the dobts 
shall be paid by those who share the inhoritanco; it follows, that they sharo 
the hnitage. Sudod’hint. Se. 





* Subo@ hin’ and BALAN-BHATIAs 4} Gaurama, 12, 32, 2 
} Yaonvawanera, 2, 50, §§O—11, , 
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26. On occasion of treating of woman's property, 
the author adds something concerning a betrothed 
maiden: For detaining a damsel, after aMancing 
her, the offender should be fined, and should also 
make good the cxpenditure togethor with interest.’’* 

27. One, who has verbally givena damsel [in 
marriago] but retyacts the gift, must bo fined by the 
king, in proportion to [theamount of] the property or 
the magnitude of] the olfence ; and according to 
(the rank of the partics, iheir qualities,t and) other 
ciroumstances. This is applicable, if thero be no sufli- 
cicnL motive for retracting the engagement. But if 
thore be good cause, he shall not be fined, since re. 
{yactation is authorized in sucha case. “ The damsel, 
though hotrothed, may be with-held, if a preferable 
suitor present himself.”’} 

28. Whatever has been expended, on account of the 
espousals, by the prea! bridegroom, (or by his 
father or guardian, §) for the gratification of his own or 
of the damsel’s relations, must be repaid in full, with 
interest, by the affiancer to the bridegroom. 

29, Should a damscl, any how affianced, die before 
the completion of the marriage, whal is to be done in 
that caso? Tho author replies, “ Tf she dic (after troth 
plighted,) lot the bridegroom take back tho gifts which 
ho had presented ; paying however the charges on hoth 
sides.” |} 

30, We a betrothed damsel die, the bridegroom. shall 
take tho rings and othor presents, or thenuplial gratuity 
which had heen previously given by him (to the bride,} 





ANNOTATIONS, 


20. ny how ufianced) By a religions rite, or by taking of hands, or 
in any othor manner, Bapaateniraira. 











* Yaonvawareys, 2. 147, | Banam-nirarea. | Yasxyawaneys, 1, 66, 
§ Banam-nnarea, || YagNxawabeya, 2. 147. 
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“ paying howeyer the charges on both sides:” that is, 
clearing or discharging the expenso which has heen, in- 
eurved both by the person who gave the damsel and by 
himself, he may take the residuc. But hor uwerine 
brothers shall have the ornamenis for the head, and 
other gifls, which may havo heon prosonted to the 
maiden by her matornal grandfather, (or her paternal 
uncle,*) or othor relations; as well as the property, 
which may have been regularly inherited hy hor. Tor 
Baup’TAvANA says: “The wealth of a deceased damsel, 
Jet the uterine brethren themselves take. On fniltivo 
of them, it shall belong to the mother; ox, if sho be 
dead, to the father.” 


81, [t has beon doclared, that the property of a 
woman leaving no issuo, goes to her husband. The 
auhor now shows, that, iv certain circumstances, 
a husband is allowed to‘take his wife’s goods in her 
lifetime, and although she have issue: * A husband 
isnot liable to make good the property of his wife 
taken by him in a famine, or for tho performance 
of a duty, or during ilness, or while under rostraint.”+ 


82, Ina famine, for the presorvation of the funily, 
or ata time when a religions duly must indispensably 
be performed, or in illness, or “ during restraint” or 


tore re reeemeensen emnareentarnteneatt eter arn at 
ANNOTATIONS, 


80. Clearing ar discharging. The common reading of the passage te 
rigamya “ accounting ;? but Batvt-tmrarea rejeots that rending, and grbs+ 
titutes eagenya removing” oy ‘dischasing,’ 


Ih may take the resutiy.}'The meaning is this: aftor dodueting fiom the 
damsel’a property, the amount which has lon cxpendcd by tho giver ar 
acceptor of the maid, or by theiz fathers or other ipiattons on bobh sides, 
in contomplation of the mauinga, let tho residue bo deliy ered lo the bride- 
goo, = Suborhunt, 


* BUTAW-HALIA, } Yarnvawarncrs, 2 148, 
q 
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confinement in prison or under corporal penaltios, the 
husband, being destitute of other finds and therefore 
faking his wife's property, is not liable to restore it. 
But, if he seize i in any other manner (or under 
other civeumstances,-) he must make it good. 

83, he properly of a woman must not be taken in 
her lifetime hy any other kinsman or heir but her hus. 
band: since punishment is denounced against such. 
conduet; ("Pho kinsmen, who take their goods in their 
lifetime, a virtuous hing should chastise hy inilicting 
the punishment of thelt:’*) and itis pronounced an 
olfonce; Such ornaments, as ave worn by women. 
during the life of their husband, the heirs of the hus- 
band shall, not divide among themselves: they, who 
do so, are degradod from theiz tribe.’ 

34° A present nade on her, lushand’s marriage to 
another wife has heen mentioned asa woman’s property 
(§ 1.) The author describes such a present: “ To a wo- 
man, whose husband marviesa second wife, let him 
give an cqual sum, (aya compensation) for the‘saperses- 
sion, provided no separate property have been bestowed 
on hor: bul, if any ‘have been assigned, let him allot 
half? 

85, She is said to be superseded, over whom a mars 
riage is contracted, 'lo a wife so superseded, as much 
should be giyen on account of the supersession, as is 
axpondod (in jewels aud ornaments, or the Tike,$) for 
the sceond marriage: provided separate property had. 
not been previously given to her hy her husband; or 








ANNOTATIONS, 


32, ds not lable to restore th] ets not positively regi: to make it 
goood, GL AMeHALES, 


> Nanrps, sacl by Burawe-usceys bao not found in his uslita'es 
{ Mnar, % 200, Vide suma. CG. lL. bret. b § 19) 
| Yassvasatoyt, 2.119. § Bynauepitaria, 
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by her fulhor-in. law, Bul, if such property had been 
alveady bestowed on her, half the sam expended on the 
scoond marriago should ho givon, Ufera tho word 
Shall? (arddhe) docs nol intend an oxact moioly. So 
much therefore should be paid, as will mako the wealth, 
already conferred on her, equal to the presarihed 
amount of compensation, Such is the meaning, 


~“ 
——070-— 


SECTLON XI, 


On the Heidence of a Partition. 
--00200-—~ 


tL. Waving thus oxplained partition of heritage, the 
author next propounds the evidenos by which it may 
bo proved in a ease of doubt, “When partilion ig 
denied, tho fact of it may be ascertained by tho ovi. 
denoc of kinsmen, relatives and witnesses, and by writ. 
ton proof, or by soparate possossion of house or flold.* 





macomayyomaretsnanntmtin, 





ANNOTATIONS, 


85, Here the word half does not tntond an exact moiety.) Tho won, aa it 
stands in tho odginal teat, is not nenter, that tt should signify an equal part 
or exacl moiety + but Ibis masuuline and signifles portion in genoral, (lanera 
11. 2.17) Subal hint, 

Dacrw-nirvira, citing a passage of the Muhabhashys lo provo tab arddha 
in the magoulino signifies half; intorprets the quofation fiom tho clmena Cushe 
C11, 2.17.) as exhibiting anddha, masouiino and neuter, in tho senso of 
moiety, THe therefore rejeats the forgoing oxplanation, and considors the 
word ‘half? ag cmployed in the text for an indefinite sense, 


Ps 


*Yarsvayiters, 2. 150, 


SuCT. XT, ON INITERITANGE. 155 


2, If partition be donied or disputed,the fact may 
be known and cortainty be obtained by the testimony of 
kinsmen, relatives of the father or of the mother, such 
ax matornal uncles and the rest, being competent wit. 
nosses as hefore doseribed ;* or by the evidence of a 
writing, or record of the partition. It may also be 
asoovtnined by separate ov unmixed house and field, 

3. Tho practice of agriculture or other business 
pursued apart from the rest, and tho observance of 
the five grcat sacramonts t and other voligious duties 
performed soparately from them, are pronounced by 
Narepato be tokens of a partition. ‘ Ifa question 
ariso among cohcirs in regard to the fact of partition, 
it must be, ascertained by the evidence of kinsmon, by 
tho record of the distribution, or by separate transaction 
of affairs, Tho religions duty of unseparated , brethren. 
{s single. When partition indoed has heen made, rer 
ligious dutios hecome separate for each of them.’ } 

4. Other signs of previous separation aro spocified 
by the same author: * Soparated and unseparated 
brothren may reciprocally bear testimony, beasink 
surotics, bestow gifts, and sacept prosonts.’§ 


Epc sees ee ec, 
ANNOTATIONS, 


2. Ry the testimony of kinsman. ] Ov rather gstrangors belonging to tho 
samo tiibo with tho parties, Batameniarra, 

3, By the vooord of the distribution.”] Anothor roading is noticed by 
Baraxcnuatea: ' by ocoupaney or by a writing ,"” bhogalechyena instoadl of 
Lhugdlechyona, Soo Trmura-vAuawa, C. 1. § 1, 





* In the prooeding book on Evidonce, + Mrsv, 3. 69, 
t Nannna, 13.36, 87. q Narcpa 13, 80, 
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THIRS OF LUE DECEASED PROPRIETOR. 





Order of 
Succession 


Son i 
Grandson o 
Great Grandson ae 
Widow ; 


Unmarried Daughter. : 

Married unprovided 
Daughter sins 

Married provided 


Daughter oe 
Daughter's Son of 
Mother a 
Tather ss 


Uterine Brother if 
Btop Brother F 
Uterine Brother's > 
Son 
Step Brother’s Son 
Grandmother 
Grandfather 
Father's Uterino Bro- 
thor : 
Vathor’s Stop 2B rother.. 
Father's ulevine Bro-, . 
ther’s son 
FBathor’s Step Bro- 
ther’s son F 
Great grandmother .. 
Great grandfather ws 
Grand iftther’s 
brother pe 


cow oS CUR cobs et 


ray 
Oo 


11 
12 


». 18 
. 14 
. 16 
.16 


17 


18 


L490 
» 20 


2\ 
22 


23 





Order of 
Succession 


Grandfather’s step 
brother 

Grandfather's 
brother’s son 

Grandlather’s step 
brother’s son ‘ 

Great great grand- 

* mother F 

Great great grand. 
father 

Great grandfather's 
brother 

Great grandfather's 


» 24 
» 25 


28 
27 
28 


29 


step brother aan 


Great grandfather's 
brother's son, . 

Great grandfather's 
step brothor’sson , 

Grandfather's great 
grandmother 

Grandfather’s great 
grandfather 

Groat great grand- 
father’s brother. 

Great greal grand- 
father’s slep 
brother 


Great great avandia. 


ther’s Brother's 
son. i 


30 
31 
32 
33 
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d 
Phe § Bicones 
Great great grand- Fathor’s sister’s Son +. 46 
father’s step Bro. Mother’s ,, yee AT 
ther’s son « 88] Maternal unclo’sson., 48 
Grandfather's great HFathor’s patornal 
great grandmo- aunt's son. »« 40 
ther » 89) Pather’s matornal 
Grand father’s arcat aunt’s son .. 50 
grew grandfather... 40) Pafher’s matermal 
Grandfather's great wnclo’s son, .. BL 
grandfathor’s Bro- Mother’s — puternal 
ther + 41) aunt’s son .. 52 
Grandfather's great, Mothor’s maternal 
evandfathor’s step aunts son. + 58 
Brother ++ 42) Mothor’s matemal 
Grandfather’s great -|  wnele’s son oe B64 
grandfather's Bro- Preceptor, »» 5b 
Pinetree ta 43 | Pupil. .. 56 
wandfather’s grea 2 
pandlather i sion Fellow Student... 57 
Protheva con 4, {ucaamed Brahmin... 58 
~~Samanodacas - ». 4B} Ki ing / + BD 


ve Tho Semanodacas, ov those who ao counested by a common libation 
af wator, sucoced in thoir ordor as far us tho fouctconth degieo, 

¢ On failuro of gontiles, tho cognates me hoirs, Tho cogiates sucaced by 
yeason of near afllnity io. fst tho coguato kindred of the dcooasud himealf ; 
sooond, his {nther’s cognate kintied; and thud, hts mothor’s cugnato kindred, 

{ According to tho Jfitueshara the property of a Diahiwin rover devolves 
on tho ruling powor, but tho operation of this dootrino has been nulliled 
by the Privy Council ina xeoont decision in which it is devlmed that the 
mattor is nob to bo governed by tho Uindoo bul the gonornl law, in accordance 
with which property of a deceased individual in the absence of heirs eschoals 
_ to tha Crown.—Colloctor of Afesulipatum vorsus Cayaly Voneata Navrainapeh, 
Mooro’s Indian Apposls, yol. viii, p. 500. 
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THEIRS LO TILE SEPARATE PROPERTY OF 1 DECEASED 





PROPRIETRESS, 
ee Odor af Order 
ried Pritt 4 


Unmarried Daughter. . 1) Danghtor’s Daughter... & 











Unondowed Married Daughter’s son, rea! 
Daughter. ». 2) 8on. 1. 6 
Provided Married Grandson. eo} 
Daughter. «.” 8) TTusband. * .. 8 
URIRS TO THR SEPARATE PROPERTY OF AN UNMARRIZD 
PROPRIETRESS, 
eee ee Be — 
Order of Oniler 9 
2 Succession monn 
a 
Uterine brother .. 1/ Father .. 8 


Mothor wien ae 








+ Of a woman dying without issno ad who had become a wife by any 
of Uho fom modes Gf maninge denominated Brahma, Daiva, wl sha, and 
Prajupatya, the wholo property belongs in the fiat placo to her husband, 
On failure of tum, ib gock to his nearest kinamen (sepindes) alliod by 
funeral oblations. 7 

But in the othor forms of ninningo onlled afswa, Gandharba, Racshasa 
and Paisacka y the proporty of a childloss woman goos to hor paronts, 
thot in to her fathor and mother, On fulmo of thom, thoy next of kin 
take tho suacoxsion, 
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$.D.8.D.A.N.W. 2. Sclect Decisions of the Suddor 
Dowany Adawlnt North Western 

Provinces published by authority, 

Borrodaile........060 ...Bovrodaile’s Reports of the Ded. 
sions of tha Sudder Doweny 
Adawlut, Bombay, 

M.S, A. Dea... a, Decrees in appeal suits detor- 
mined in tho Sudder Adawlut, 
Madras. 

Pulton......c......., Zulton’s Reports of tho doc. 
sions of the Calcutta Suprome 
Court, 

M. H.C. Rps............Roports of Cases decided in the 
ifigh Court of Madras by W. 
Stokes, Esquire, 


M.S, A. Doosan Decisions of tho Suddor Adawlut 
Madras. 

©. S. AL Disecsreeescrens Caloulta Sudder Dewany Adaw. 
lut Decisions, 

Select Reports..,...,..,.,. Reports of Select Cases decided 


in the Caleutta Sudder Court, 


APPENDIX 
TO 
COLEBROOKUS TRANSLATION OF TITER MINDOO LAW 
OF INIERILTANOE, ACOORDING TO THE 
MITACSILARA, 


Berne A COLLECTION oF PreoEDENTS FRom TOE Drot- 

stons oF Ifpr Masasty’s Privy Counorm ANp or TE 

SuppreR AND Item Covurrs or tue DIrrERent Prost- 
DENCIUS, BEARING ON THB SUBJECT, 


ACQUISITIONS. 

1, Under the Iindoo law acquisitions whether of 
real or personal property, by one of two brothers with 
his own funds and by unaided exertions, aro his sole 
property, ,and the other brothers cannot claim to 
share therein, allhough the brothers may bo living 
togothor in. a state of union—2Ist August 1856,— 
8D. 8. D. ALN. W. P. vol, ID. p. 488. 

2, Under the Ilindoo law acquisition by the manag- 
ing partnor is for common benefit and the money 
borrowed for tho prapose is payable by each sharer 
in proportion.—bth Sopt. 1803. Solect Roports vol. I, 

» 76. 

8. Ono of four Tfindoo brothers while living in 
family partnership with tho rest, obtaining a consider- 
able grant of land, is held {0 bo exclusively entitled to 
if by Llindoo law; i{ not being shown that ho obtained 
it by incans of aid from any joint funds of the family — 
20th March 1807. Diddo vol. 1. p. 178 

4, ‘Dwo Llindoo brothers liying together without any 
paternal ostate, purchase sundry lands and hold them 
for sovoral ycarsin common tenancy, Claim by the 
younger against the elder for a moiety of the lands. 
It appearing that tho defendant chiefly contributed the 
capital of tho purchase monoy, both giving their labor 
to the improvement of it, onethird of the joint estate 
was adjudgod to the plaintif.——Llih June 1811. Ditto 
vol. Tay 335, 
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6. Lands purchased by the father in the namo of his 
son, though registoved in the name of tho latter, heing in 
the possession of the former and dona fide Nis pro. 
perty, theson has no right to dispose of them—Sth 
dune 1824, Select Reports vol. TIT. p, 863. 


ALIENATION, 


1, An alionation mado by tho managing member of 
a joint ITindoo family cannot be questioned b 
another member, ifhe stands by, and secs to the appli. 
cation, of, the purchaso money. for the benefit of tho 
whole family, without rofusing to participate in -it, 
Pas May 1868. Tlay’s Ligh Court Reports No 5, 
p. 567. 

2. ho father is incompetent under tho Tindoo 
law to give, scll or otherwise alionato immovables 
or bipeds when a legitimate son is living, withoud hig 
consont.—Agra Sudder Court Roports for 1846, p. 278, 

8. A Tlindoo widowis incompetent to alienate tho 
veal property derived from hor husband.—29th July 
1850. 8. D8. D. ALN. W. P. vol. ep. 62, 

4, Alionation of hereditary properly by tho head of 
tho family during tho minority ,of sons and brotharg 
is lawful, if made for thoir support or for tho services 
of roligion,or othor pressing nocossily.—~J Oth Soptomber 
18560. Ditto vol.1, p. 77. 

Seo ditlo vol. 1p. 178. 

5. Ifoeld by the majority of the court (hat,in order to 
maintain a suit for restraint of alienation some act of 
alienation either inchoato or completo must be stated 
as the ground of action; a suib to resbrain generally 
the powor of alicnation will not lio; soving that under 
certain circumstances a Lindoo widow has undor ILin- 
doo law a right to alicnalo, a suit to declare that undor 
no circumstances could alicnation be valid, would be 
contrary to that law, and consequcnily not «stain. 
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able} moreover where no particular act of alienation 
either inchoate or completo is set forth, the plaint 
would discloso no logal injury warranting the bring- 
ing of the action. —C, 8. D. A. D. for 1856, p. 49.L. 

6. Tho consont of nophows to thesale by the 
unelo of his share of ancoslral proporty is requisite 
neithor according to the Wilaeshara, nor tojthe indoo 
Jaw as current in Mithila. ho consent of sons and 
grandsons is alone necessary to the sale, by the father, 
of ancestyal property. ‘Tho principle of the distinction, 
as stated in the Milaeshwra is thala son has an in- 
choate right in tho possessions of his father from the 
timo of his birth, whereas a nephew has no right at all 
in the ancestral property in the possession of his uncle 
wilil after the death of the lattcr—Dito for 1859, 
p 131d. 

4%, Under tho law of Mithila as woll as of the 
Mitacshara Lathor is only joint owner with his sons of 
ancesiral estate, and can only exorcise the power of 
alicnalion in the caso of a minor son existing at the 
timo, under circumstances of Iogal nocessily.—Dilto 
fov 1861, p. 212, 

Seo Seleol Roports yol. VI. p, 71, 

8. Tho sale of joint Jandedproporty situate in tho dis- 
triot of Mirzaporo set aside ag contrary to Tindoo Jaw, 
by which a parlucr cannot alicnato his own individual 
share of joint property without the assent of tho rest.— 
Select Reports vol. LV. p. 158 and vol. V. p. 163. 

9. By the Ilindoo law, a Gemindar having no issuo is 
capablo of alienating by deod ov will, a portion of his 
estate, which in default of lincal male issue, and intes- 
tacy, would vest in his wife, without her consont. 
—Mooro’s Indiun Appeals, vol fl. p. Ba. 

10. A. daughtor has no power to alienate by gift her 
ancestral property 1o the detriment ofthe other heirg 
of heatather,—Scloo§ Reports vol. LY. p. 330, 


[ vur J 


the conditions of the agvcomont he not infringed. The 
ruling in tho present caso distingnishabloy from, but 
veconcilable with that in the caso of Runject Sing and 
olhexs, verses Mussumut Ilurkomwar and others, in 
Page 8 yol. I of Solected Reports, North Western 
Proviness. A.S, 0. R. for 1862 p. 47. 

26, Son not competent to prefor a suit for possession 
of ancestral property, in his father’s lifotimo, by cancol- 
mont of asaloexccuted by tho father on tho ground 
ofits illogality.—Didlo for 1868 p. 519. 

27. Under the itacshara the son’s power to prevont. 
alienations by the father extonds to acts of wasto, and 
not. to alienations for the payment of joint family dobts 
and for the maintenance of tho family.—Oth Sept. 
1864, Sutherland’s Weckly Roportor vol. 1p. 96. 


ANCESTRAL PROPERTY, 


1. Under the ILindoo law in force in these Provinces, 

asuil may be brought by a son for the ptovention 
or annulment of an illegal alionation of ancestral pro- 
perty by his father, during the lattor’s lifetime, Told 
also that under the oxisting law and practioc, it is 
not impropor, when a suit is brought for the annul. 
ment of an illogal transfor, ané also fox possession. of 
such property, 10 deorce the former, and dismiss tho 
latter portion of tho claim tho precedents of the 28th 
November last, 21st Wobruary 1853 and 81st July 1862 
and othor similar precedents nolwithstanding,-22nd 
August 1864, Agra Luw Journal Vol. 1. p. 84. 


See also pago 206 of volume Ist of tho Sclect Agra 
Court Decisions dated 8th December 1851. 

Sco ditto page 286. Ldth July 1852. 

2. A distribution of ancestral property which has been 
acquiesced in by both parties, necd not be set aside 
though contrary to the ordinary rules of Tlindoo law.—~ 
d1th July 1854, §8.D. 8. D A. N. W. BP. Vol. IL 
p, 69. 
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5. Under the UWindoo law the sale of the rights and 
interests of a fuller in ancestral properly in paymont 
of a debt incurred for the benefit of the family 
extinguishos Lho contingent intoresis of his sons in this 
property aud gives to the auction purchasor a right 
to the possession of the entire property sold,—20th 
January 1857, Agra 8. A. 8. R. vol. LE. p. 469. 

4, Ancestral property isnot 10 be confined to such 
as tho fathor had derived from? his ancestors, but in- 
cluded paternal property, or such as had been acquired 
by the father by whatever title, and was possessed by 
him at the time of his deceasc.—Moore’s Indian Appeals 
yol, VIII p. 91. 


. TNITERTTANCE, 


1. Tho sister of a Tfindoo whose property 
has dovolved upon his widow, is not in a position to 
contost tho actions of the widow with regard to the 
properly sho has inhoxited, she not being included 
among the Bundhoos or cognates.—20th August 1864, 
—Agra Law Journal vol L. p. 15. 

2, According to the Jzitacshara law widow of the de- 
eased takes ihe precedenco to the brother in a divided 
dlindoo family—6th August 1862, Lay’s Iligh Court 
Roports No 2p. 119. 

3, Proporty aceruing loan individual by his own 
labor devolves wndor the Tfindoo law, where there 
is no son nor adopted son, upon the widow.—20th May 
1850. 8D. 8. DAL N, W. PB, vol Lp. 28. 

4. ho right of inhoritance to the estate of a decoased 
guroo, much less of a division of properly left by him, 
whether horeditary or self acquired, amongst his chelus, 
does nol oxist, but the right of succession depends 
upon the nomination mado by the deceased guroo, 
confirmed by tho mohunts of tho sect on the occasion 
of thoir assombling for the performance of their duty.— 
29th September 1852. Dildo vol 1 p, 309, 
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5. Tho right of suocossion to the property of 4 
gossuin being mohunl of atemple, is regulated by the 
rules applicable to the Swanyasees. ‘Cho marriage of 
such amohunt is not valid, and bis widow has no right 
to inherit.--22nd May 1854. 8. D. 5. D. A, N.W. P. vol 
IZ, p. 49. 

ot Though a femalo may be the disciple of a gossain, 
she cannot, under the UUindoo law, sucoced to hig 
property, the succession being conlincd to male 
pupils, Lands bestowed by a zemindar in perpetuity 
upon a gossain, escheat upon the death of the donee 
without legal heirs together with any buildings or 
graves standing thereon, to the ruling power and docs 
not revert to the donor.—31st July 1865. Dilto p, 285, 

4%, Tho illegitimate children of a deceased Brahmin, 
Cshetrya or Pyasa have no claim inhis ostale beyond 
maintonance.—2 ith Mobvuary 1857. Ditlo p. 401, 

8. An illegitimate son of a Oshelrya, ono of tho 
throe regenerate castes, by a Sudva woman, cannot 
by the Ifindoo law of inherilance, srececd to tho 
inheritance of his putative fathor; hut is onti(lod to 
maintenance owt of his deceased father’s estato. In 
the caso of tho Sudra classy, illegilimate children ave 
qualified {0 inheril.-—Moore’s Indian Appeals vol VL 
p. 18. (See Select Reports, vol TIL p. 182) 

9. Onoadopled by tho Cridrima fovm, which is in use 
in Bohor, Virhoot, &o takes inhori(ance both in his 
own family and that of his adoptive fathor.—Selact 
Roporis. vol 1p. 15. Seo noto, 

10. According to tho law current in Behar, a widow 
is not entitled to her husbaud’s shave o1 joint property, 
but to maintenance only.——Ditto vol 1p, 16. Seo note. 

11. Tho more act of performing the finmoral viles of a 
deceased Ilindoo gives no tile to sniecession, without 
proof of right. Dito vol. Jd. p, 20, 

12. The proprietor of a ¢alook in Benares dicd, leaving 
three sons. The first son died leaving a sou, theplaintiff: 
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afterwards the second son diced. The grandson sued 
defendant, the third son, for a partition, and his 
shore, ‘There wore surviving, besides the partics, two 
widows of the second son, Adjndged, that tho plaintiff 
ani delondant ako half and half by inheritance; and 
that the widows reccive maintenance.—Select Reports 
vol Ep. 59. 

13, Sous by different mothers share equally. A dis- 
tribu(ion is made among thom per capita and not per 
stinpes, not according to the mothors, but with reference 
to the number of sons.—-Ditio vol LT. p. 116. 


J4, The brother's daughtor’s son, and the grandson of 
a daughter's son, cannot inherit, even though there 
should he 10 other heirs. Ditto vol TIL. p. 87. 


15, According to the law current in Benares, if the 
family be not joint, but divided, the property of the 
deceased would devolve on his’ daughter ; if joint and 
undivided, on his brothor’s son, who would shave alike. 
By the law ouvront in Bongal, it would dovolve on 
tho daughter, whether the family were united or sepa- 
yated,--~itéo vol LIT. p. 286. 

16, By the law current in the Wost, a widow does 
fot inhorit the property of hor husband when held in 
ov-parcenary, but only when held in severally, Tn the 
former case, she is only ontitled 10 maintenanco out 
of il,--Dillo yol TV. p, 880. 

17, 'Tho reversionary hoirs to the estato of a sonloss 
TLindoo (vacated by the widow’s death) to which she 
snocecded, aro tho hoirs who survived at her decease ; 
so that of the scveral kinsmen of equal degree who 
would have jointly succeeded, but for the widow, if 
any dic in the interim between the deaths of the hus- 
band and widow, their heirs aro oxeluded,— Ditto vol 
V. p. 282. 

18, An uncle and nephows were in a stale of general 
geverally, but held some ancestral property in commons 
Such ¢enure by the Hindoo law of the Weslerm Schools, 
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will not establish the right of the nephews to take 
their uncle’s estate before his wile and daughicr’s son, 
—Select Reports vol V. p. 840, 

19. In the cvent of joint succession by a Ifindod 
family to ancostral proporty, joint tenancy will be 
presumed until the contrary is proved. Dildo vol VIL, 
p. 26. 

q 20. A Iindoo woman of Behar, who had inherited tho 
entire estate of hor father, died, leaving a sister's son’s 
sons, and adaughter. Cleld that the former succeed, 
and that per capila, and not per stirpes.——Dilto vol VI, 

. BOL 

‘ 21. A party having beeome a byrageo (bt mixed in 
worldly affairs) was held not to have become nu ascetic 
to such an extent as {o exoludo his adopted’ son tron 
succecding to his property. —Oth Decombor 1852, C. §. 
D, A. Deens, p. 1080, + 

22, Under the Lindoo law though aninsane cannot 
succood Lo the inherifance of property, a person who 
has once sucoceded to property is not to he dispossess- 
ed of it, if ho subsequently becomes insano.-—1 8th 
May 185-4.-- Ditéo p. 2 bh, 

23. Suil by a lindoo widow to recover from a second 
widow her half shavo of the deceased Nusband’s estate. 
Held {hat incontinence of plaintill is established, and 
Yo vight of succession which hy the Hindoo law she 
48 thoroby forfoited is not alfoeted by the provisions 
YW Aot XXT, of 1850, which vefor to the renunciation of 

he Uindoo religion and not {o a case of incontinence, 

Ditto for 1858 p. 1891, 

2l. By the dfituesharw lew, the stridkun properly 
of ® woman goes on hor death to hor husband and fail- 
ing him, to his nearest kinsman allicd by funoral 
oblations.—Ditto for 1860 p. 64/1. 

25. In cases of inheritance, in order to logaliso any 
gev iation from the strict letter of tho law, il is necossary 
that {he usage authorising such deviation should have 
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been. provalent dwing a long succossion of ancestors 
jn the faniily, when it becomes known by the name of 
Kuiachar, and has the proseriptive force of law.—Seloct 
Reports vol TT. p.116, 

96, On failure of undivided members, those who are 
divided may inherit.—M. 8. A. Deo. 1859 p. 35. 

27, Tf one who has been adopted dic without issue, the 
property of the adopter goes to his natural heirs.— 
Dillo p, 265. 

28, Tho pexson in{roduced into a family as a son ob- 
tained hy gift being cut, off from alliance, under tho 
Tlindu law, with his natural kindred, they fo.seit all 
claims to sneeeed {o his estate, which on his demise 
withowt issue reverts to the adoptive family—M. 8. A. 
Doe, 1958 p. 125. 

20), Exeapl in the caso of regalities and ccrlain ancient 
zomiudaries which vest in the, oldest son, to render an 
unequal distribution of anoccstval property amongst 
his sons by a father valid, the distribution must be 
effected during the lifetine of the father, with the 
consent of the sons and separate and independent 
possossion. of their shares must be at once assumed by 
the several shavers--M, 8. A. Doc. 1810 p. 127. 


‘30. Whon tivo sons of one common ancestor succecd 
to ancestral proporty and one of those sons die without 
male issue, the surviving son and not the deceased’s 
widow or daughter is entitled to the succession. 
1 Dee, M, 8. A. p. 4:85, 

81. The sons ofa man who divided his property 
during his lifetimo into three shares, ono for each of his 
sons, and one for himself, his wife and daughter, have 
no claim (o tho reserved share upon his death, the widow 
and daughtor surviving him.—2. Dildo 16, 

82. Tho illegitimate sons ofa husband succeed to the 
proporly of thoiv father io the total exclusion of Lhe 
legitimate sons of his brother who also was a bastard, 
aM. §, A. Deo. 1849. p. 50. 
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83. The illegitimate son ofa Sudra, who died leaving 
neither son, daughier, nor daughtor’s son, is entitled 
to take the heritago, but not if he belonged to ono of 
the superior class,—1 Dee. of M.S, A. 546. 

34, Under tho ILlindoo law,prostiluie daughters living 
with their prostitute mother, succeed to the mother’s 
property in preference to a marricd daughter living 
with her hushand.-—-30th July 1816. C. 8. 2D. A. Deos, 
5, 298. 

I 85. Theshare of amember of an undivided family 
dying without issue vests in lisebrother and not in his 
widow.—M. 8. A. Dee 1858 p, 126, 

36. A widow, whether childless ov not, stands next 
in the order of succession on the fhiluro of male issue, 
Whero Ahad two wives Band ©, and B predeceased 
A leaving three daughters, and C survived A and was 
childless. Held that Cesuceeeds to A’s property, in 
preforence fo the three daughtors—] M. IT, ©. Rep. 
223, 

87. A widow is not competent to claim a share of 
undivided ancestral property, nor can. she be considered 
asacopareener of the estate. Lf ancestral property 
of an undivided funily has descended to an adopted 
son, he becomes the owner of it, and on his death his 
widow succceds to if to the exelasion of the widow 
of his adoptive father-~1 Dee of M. S.A, p. 210. 

38, A.sislor asamong the heixs taking undor the 
ar law ig not rocognizod.—M. 8. A. Deo, 1859 

. 247, 

r 39. According to the lav in forco in the Madras 
Presidency, a sister’s son does nol inheril.—1 M. If, 
O. Rep. 85. 

40. Tho moment a party becomes afflicted with 
leprosy, he loses his natural right of inheritance and the 
disqualification descends to his heirs thus alllicted— 
M. 8. A. Deo 1857 p. 210. 

41. Tis only when leprosy assumes a virnlent and 
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agevavated type that il is regarded by Tindoo law 
as a disqualification entniling forfeiture of inhoritance. 
The rights of the party avo not affected when attacked by 
it in a mild and simplo form—M. 8. A. Dee, 1860 p.289. 

42, ‘The montal incapacity which disqualifies a Ilin- 
doo from inheriting on the ground of idiotey is not 
necessarily utter mental darknoss. A person of un- 
sound. mind, who has been so from birth, is in point 
of law an idiot. ho roasonof disqualifying a Hindoo 
jdiot is his unfitness for ordinary intorcourse,—-I. M. 
H. ©. Rep. 214 ‘ ¥ 

48. According to Ifindoo law, the widow of a 
party who had until his demise lived conjointly with 
a first coysin, and which widow subsequontly to her 
hushand’s demise had continued to live on with her 
husband's said first cousin until he domisod, and enjoy a 
comunity of goods wilh hin, asin hor husband’s life- 
time, was entitled to succeed 10 tho property acquired 
He tho said first cousin of her husband, in suporsession 
of a lineal descendant of the common ancestor, but be- 
longing to a branch of the family long dissevored {rom 
Ahat to which the first cousins belong.~—A. 8. D, A. 

bos, 1402, p. 806. 

4, Under the flindoo Inv, in conformity with 
the opinion of the Court’s Pundit, where ono of two 
brothers took under a willa joint and equal share in real 
property bequenthed by their father, oa third brother 
is enfilled io sneseod by inherifanee to half of the 
moioty possessed hy one of the brothers predeceasing 
him, his holding in severally notwilhsfanding.— LDédéo 
1868 p. 688, . 

45. Where the plaintiff sued as daughter to suecced 
to tho properly of her deccasod fathor, to the exclusion 
of tho defendant, the childless widow of a son who pre- 

“deceased his father, and who wasin possession ofthe, 
propertyy held that, in conformity with the Iindoo 
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law of succession, as laid down by former precedents, 
the daughter wassolo heir to hor father, ay (o horedita. 
ry property, but was not entitled to properly acquired 
by the son who had femalo issue, and toa certain 
mouzah in regard Lo which the widow bad boon record. 
ed as proprictor during hor fnthor-in-law’s life—A. 8, 
Dz. A. Dees 1864 p. 171. 


46, A sister’s son, except in Bengal, is no hoir ae. 
cording to the Miteshara or the Mithila school—6th 
Septr 1864. Sutherland’s Weekly Reporter. vol Tp. 74, 


MAINTENANCE. 


1, <A-was liable to pay B, a widow, a monthly allow. 
ance for maintenance. A obtained a decree against B 
as heir of her husband, fora dobt of hor husband, 
Mold that he was not entitled to attach the mainte. 
nance under the decrec-—Marshall’s Calcutta Tigh 
Court Report vol 1p. 2. 

2. When the maintenance of a Ilindoo widow was 
not made by her docoased husband dependent on her 
living with his family,sho is omtilled to it notwilhstand. 
ding she leaye tho houso of his family and go to that of 
her father —Didto vol 1 p, a 


8. Forfeiture of ancestral and other proporl y under 
Bengal Regulation XI of 1796 for acts committod 
by the sons of A does not affect the rights of A’s 
widow who was entitled to amaintenanee, oat of the 
whole estate that was ancoslial—Moove’s Indian 
Appeals, vol VI p. 246, 

4, Although the Courls in Tndia recognize tho 
power of a [indoo to make a will, yot {ho extent of the 
power of disposition by a testator is to be regulated by 
the Tindoo law and cannot interfere with tho widow's 
right to a proper maintonance,—Ditlo vol VIEL». 66, 
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5. The widow of a Ifindoo, who died before his father, 
is onlitled 40 food and raiment only.—Select Reports 
yol TIL p. 88. See also A. 8. 0.8, R. for 1859 


6, A widow (Tfindoo) has no claim on her stop-grand- 
gon, or her slep-son’s widow for maintenance, whilo sho 
has a slep-son living, who alono is bound to maintain her, 
evon though tho others are in joint possession with him, 
of her husband’s estate.—Solect Reports vol TIL. p. 70. 

4, Whore the widow of a ILindoo is excluded by law 
from inheriting her husVand’s property, the Courts are 
authovized to fix the amount of maintenance receivable 
from her husband’s heirs, with veferonce to the circum- 
stanocs of the family.—Ditto vol ITI. p. 228. 


8, Allotmont of maintenance toa Windoo widow must, 
he proportionate to the retiuns of her husband's 
estato.~-Dilto vol 1V. p, 422. Seo also A. 8. C. BR. 
for 1862 p. 96, 

9. The more receipt for some timo by a Tindoo widow 
of a small money allowance of food and raiment, does 
nol bar her from sning fora maintenance, proportion- 
ato {0 tho returns of her hushand’s ostate.—81st August 
{960 OC, 8. D, A.D. p. 422, 

1.0. Under the [indoo law and published precedents of 
tho court, a widow is entitled 10 maintenanco from the 
hoiv of the family.—19th August 1852 Diléo p. 796, 

11. A Windoo widow docs not forfeit her claim to 
maintenance, unless she voluntarily leaves the house of 
hor father-in-law, Ditlo—dilto, 

32, A claim for maintenance in arrears is unsustain- 
able.—-M, 8. A. Decs. 1858 p. 286. . 

13. Maintennuco will not be awarded when the defon- 
dant’s property is inadequate to bear the charge.— Litto 
1857 p. 82. : 

I4, Mnintenance will not be awarded unless it be 
proved that tho parly is in possession of an income” 
upon which il may be charged.—Ditio 1859 p. 265, 
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1h, A. [Lindoo leaves adi his property to his sons, by 
will, and a partition is effected among thom according to 
tho terms of his will. ho Court will grant muainte- 
nance to his widow afler the partition, and direct cach 
of tho shavers to contvibute.—30th March 18 18.—Hulton 
vol. T. p. 180, 

16. A. brothew’s widow is only ontitled to — soparate 
maintenance out of ancostral proporty.--M. 8. A, 
Dees. 1859 pp. 272. 

17, A widow is entitled to demand an allowance in 
money for her separate maintenance——Dillo 1849 


lke 
. 18. The widow of a member of a joint family destitute 
of paternal property, is entilled to be supported by 
the parcencrs go long only as sho lives in their honse 
and under thoiv eare,——Ditlo p. b. 

10. Awidow afflicted with blindness is disqualified 
from inheriting her husband’s estate ; but his heir is 
bound to maintain herand clothe her during hor lifo 
ina respoctable mannor.—L Borrodaile 41. 

20. A. soparate maintonance will not he awarded where 
the party sued has morcly a floating and uncortain in 
come.—M. §, A. Dees, 1859. p. 272, 

21. A.mothor, notwithstanding that she hay quitted 
her son’s protection without adequate evuse, is entitled 
e look to him for an allowanco—~1 Deo. of M. 8, A, 
170, 
22, A widow of a deceasod Windoo succocding to his 
property is bound to maintain, according {o her means, 
the widow of her adopted son who dicd first.—-18th 
July 1819. 2 Borrodaile 4 46. 

23, Tho support of a widow by hor parents is optional, 
Should they refuse, her hushand’s heirs aro hound to 
maintain hor oven though she had not arrived to ma. 
‘urily at the time of her husband’s death.—M. 8. A. 
Dees, 1858 p. 15d, 
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24. A TTindoo dying and leaving a widow and daughter 
by a former marriage, the widow takes the estate, hut 
the daughtor haya claim on the estate for maintenance 
and residence during her step-mother’s life—18th 
November 1811. Borrodaile 884. 

25. An illegitimato son of a Rajput or any of the 
threo suporior tribos, hy a woman of tho Sudra or 
otlor inferior class, is entitled to maintenance only.-- 
Seleot Reports vol IIL. p. 182. 


26. A claim by a ILindoo widow for an allowance from 
her husband’s family, is dismissed with reference to her 
own conduct, which, in the opinion of tlie Court, deprived 
hor of all claim to a maintenance from them,—~Dilto 
vol VII. p. 144, 


PARTITION. 


1. Partition of a dwelling ‘house may bo claimed as 
of right by a Tlindoo.—Marshall’s Caleutta Tigh Court 
Report vol T p. I, 


2, As a general rule, any sharer in a joint 
property is entitled to claim a separation of his share 
in. course of law, but where the division would he ob- 
viously detrimental to the interests of the other sharers 
in the properly, the Courts would he justified in with- 
holding a doerce—S. D, S. D. ALN, W. P. vol TL 
p. 270, 

8. A dood of partition oxcented by an elder brother 
on his own part and on that of his minor brother 
and which aot was recdgnized by the latter, on attain. 
ing his majority, omnot be questioned by the Courts. 
— Ditto p. 368. 


4, To constitule a partition of a joint undivided 
estate, within tho Ifindoo law, soasito give to each 
sharcholdor, a xightto dispose of his own share of 
ancestral property, or of property acquired with joint 
fundg or by joint oxertion, different frou what he pos- 
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ing to cach the power of alicnaling her own. share, il 
was hold that such partition was-invalid by tho Hindoo 
law in consequenco of the incompetency of the partics, 
anda sale oxccuted by the mother on the strength 
of it was sct aside—Sclect Reports vol. IV. p. 837. 


19. he solo manager of the joint slook of a TLindoo 
family, supposing that joint stock to bo augmonted hy 
his sole exertions, is not ontitled toa double share of 
the amount of the augmentation for his troublo,x—Fulton 
vol. I. p. 165, 


20. Tho acquisition of a distirfet proporty by a member 
ofa joint family without the aid of tho joint?funds or of 
joint labor gives a soparate right and orcatos a sopa- 
rate estate.—Ditlo p. 166, 


21. Theunion with the joint fund of that which 
might otherwise have befh held in severally, gives it tho 
character of a joint and not of a soparato property. 
—Ditto. 


22. Ilcld, following the recorded opinion of tho Lin. 
doo law Officer, that a father who, after dividing hig 
property among the sons by o first marriage, rolaining a 
maintenanco for himsolf, aftorwards remavrios and ac 
quires frosh proporty, exccoding his formor proporty in 
value, is competent to iransfer the property ina VO» 
maining and acquired, to his second wife, provided 
that it is dono forthe bonofil of the issue hy the second 
mavriage,—Agya 8, C. 2.1862 pago. 71, 


28, Ono guilty of concealing any portion of the com- 
mon properly with tho view of defrauding his coheirs of 
their share therein, upon division forfoits his sharo, 
(Mitacshara [, [X, 4-19; J udgmont of Madras Sud- 
der Court in Special Appeal. 40 of 1858.) 


a4, A party suing for division, and dying while the 
suit is pending, is held to bo still undivided, Lis widow, 
“consequently, is not ontitled to demand his shar 
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(Jndemont of Madras Sudder Court in Regular Appeal 
86 of 186 1b.) 


PRESUMPTION. 


1. Tho prosumption of law is, that the whole of the 
property of an undivided ILindoo family is in copar- 
conary, Tho oxuslics on a momber of such family to 
provo that it was separatoly acquired.—Moore’s Indian 
Appeals vol LIT, p. 229, 


Seo also Agra 8. 0. BR. 1863 p, 228, 


2. In casos in which a Ifindoo widow having 
a minor son living, sells or mortgages from necessity 
any portion of tho real estate of her infant son which 
sho holds in trust for him, the burden of proof of such 
nocessily, i il be called in question by the minor alter 
yeaching his majority, as in all cascs in which special 
pleas ‘are pleaded, lies on the morigagee or pur- 
chaser.—O. 8. D. A. D, 1856 p. 980. 


8, In a ILindoo undivided family, the more fact that 
ono brothor’s name was used in documents relating to 
proporty, affords no presumption of his being sole 
propriotor ; especially whero he is the eldest brother, 
or is shown to be tho managing member of the family. 
—Mavshall’s Caleutta Tigh Court Reports yol 1 part 1, 
Seo Suthorland’s Weekly Reporlor vol I. p. 88. 26th Au- 
eust 1861, 

4. Tn case whore a Tlindoo family migrates from 
ono territory to another, if they preserve their anciont 
voligious ceremonies, they also preserye the law of 
succession, Tho presumption is, until the contrary 
is proved, thal tho family so migrating have brought 
with thom, and retain, all their religious ceremonies 
and customs ; especially when. the family is shown to 
havo brought with it its own priests, who, and thoir 
descondants aflor them, continuc their ministrations 
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down to the period of contest,—Marshall’s Calcutta 
Ligh Cowl Reports vol. 1. part 2. 

&. [n conformily io the repeated rulings of Ler 
Majesty's Council and the late Sudder Court, the 
properties purchased in ono brothor’s namoin a joint 
Hindoo family are joint, and nol sell acquired and 
separate, and the ovus of vebulting such a presumption 
falls upon the party making the spocial ploa.—-Mav. 
shall’s Jligh Court Reports vol 1 part 2 p. 160. See 
also Select Agra Cowt Reports vol. TI. pp. 2t, 27 
and 70. , 

6. In conformity with the decisions of the lato 
Sudder Court, where proportics are admittedly not 
ancesti‘al, tho ordinary presumption of the joint 
interest does not ariso [vom the fact of the members 
of the family living in common salily.—Llay’s igh 
Court Report No, 485 p. 433, 

4%, Tho moro circumstance of messing togethor is in 
law no conclusive proof of coparcenery in properly, — 
Select Reports vol. 1 p. 35. 


8. When the presumption ofjoint property in a joint 
Mindoo family is rebutted by production of an exolu- 
sive and soparate title, the party against whom snch 
a title is producod is houndto show that the title is 
not really exclusive and_ soparate.-—12th  Septomber 
1864, Suthorland’s Weekly Reporter vol. Ip, 107. 

9. A reversionary contingent interest subject to the 
life ostate of a Llindoo widow may bo assigned. ‘The 
assignee of such an interest is entitled to vestrain the 
widow from committing waste hy taking possesssion 
of the estate upon giving sceurity to account for 
the usufruct during the widow’s lifelime~Marshall’s 
Caleutia High Court Roport vol. 1. p, 622. 
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WIDOW. 


1. A widow has a life interest only in her husband’s 
landed estate, and therefore any alionation of it by her 
is invalid and void.—1 Dee of M.S. A. p, 458. 

2, A widow gannot alicnate immoveablo property, 
but with the consont of her heirs.—M. 8. A. Dees, 1856 
p: Veh, 

3. A widow, allhough entitled to unreserved posses- 
sion of her deceased husBband’s moveable property and a 
life interest in his hereditary landed property, cannot 
alionate the laiter cithor by gift or sale except with the 
consent of the heirs or from want of means to perform 
hor husband’s funcral cercmonics.— Ditto 1849 p. 116. 

‘4, A. widow is competent to scll her deceased hus- 
band’s landed proporly when such alicnation is necossary 
to meot her husband’s funcral charges and debts and her 
own maintenance.—Dillo 1860 p, £5. 

5. A widow ina divided family has no power to ali- 
onate the immoveable property inhorited by her from her 
husband, oxcopta small portion thereof for religious 
purposes done, hut she has absolute authority over the 

ornonal or moveable property to consume or dispose 
of if wt her pleasure, — Dito 1850. p. 74. 

6. A widow cannot during her lifo constitute by doed 
any person othor than ihe Jogal heir suecessor.—1 Dec. 
of M. 5, A. 453. 

7, Aloase granted by a childless ILindoo widow i8 
valid and. stands good for the life of the widow.—Mar- 
shall’s Calontta High Court Reports vol 1 part 2. 

8, A Llindoo widow, entitled 10 a life estate only, 
evanted a pudnee of the Jands, (eld, first that this 
did nol work a forfeiture entitling the reversioners to, 
enter. Secondly (Steor J dissenting) that the rever- 
sionorg tvero not entitled to have the pulnee set aside, 
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92, Ina case inwhich dwo brothers Uindoos owned 
a joint undivided estate, and one A. died, leaving a 
childless widow, while the second [3 survived for 0 yenrs, 
and then diced leaving similarly a childless widow ; aller 
which the widow of A obtained a decrees in har favor, 
ona suit brought by her claiming half of the wholo 
joint undivided property; held in’ special appeal that 
under Uindoo Law, the plaintill widow's right became 
limited upon the death of her husband (o maintenance 
only, and no right to sharein tho properly as heir of 
her deceased husband could vevive upon the death of 
hor brother-in-law B, unless ib could bo proved, which 
it had nol beon, that B had voluntarily conceded to her 
stich right.—A. 8. 0. 2. L860 p. 720, 

28. [eld after consulting the Iindoo Law Oftiver 
that when the owner of a joint aneostea) properly died, 
leaving a brother ; aminor adopted son who was his, 
brother’s son ; and a widow: and when on {he adopted, 
son’s death the widow obtained possession of the pro. 
perly with the consent of the husband's brother, tho 
widow possesses tinder Iindoo Law no vighb to aj 
enato the property during the lifo of bev huashend 

. brother, The decision of the Lower Court maintainer, 
“jn this vespool, hut modified in regard to thal part of 
she deerco which went {o interfere with tho widow's 
present possession. — illo J860 p. 861, 

24, Tho docision of tho Lower Court ruling that in’ 
a joint undivided personalty the widow of n deccasert 
joint sharer (tho parties being Tindoos) being childloss, 
was not entitled to a share affirmed. ‘Pho decision of 
the Lower Court whereby bad debis had heen included 
in the divisible assots, and othor items had been jin 
properly admitted, modified. A mnintenance also 
assigned to the widow whose right was bare, was denied, 
—Dillo 1860 p. 30h. : 

25. A childless widow in an undivided Mindoof 
family is not entitled, as of vight, to possessiont 
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of her deovased hushand’s estate, although she may 
hold joinlly with the other cosharers, if she cannot 
yoalizo her maintenanco olhe:wise.—A. S. C. I. 1860 
p. LO. 

26. Decision of lower Court roversod as opposed 
to [indoo law, and tho decrctal order being at variance 
with tho claim advaneed. A merely ministerial ordor 
for record of names doos not constilute ajudicial decision 
by ascttloment officer. Lapse of time runs against, 
and not in favor, of a party out of possession, A 
ITindoo widow is inconipelent to alicnate joint ances. 
dral property, anda claim grounded on such an alleged 
transfer is invalid. A. decision declaring a party entitled 
to possession. of property which she pleaded to have 
transferred, is null.— Didéo 1860 p. 12. 

27, Suit to declare an alionation by a widow of her 
hushand’s shavo invalid, on°the ground of common 
descont of plaintifl and the late husband of the 
widow, was dismissed on special appeal, the Judge hay- 
ng found that no such common descent exists.—Détto 
4800 v. 661, 
™ 28. Whoro defondant, resisted plaintif’s claim to a 
dhavoin a joint wadivided estate in special appeal on. 
ie ground of iho existence ofa gencral clause in the 
adininistration papor allowing sharoholders to alionate, 
held that the deceased sharer boing a childless Ifindoo 
vidow invapable to alienate tho share of her deccased 
Canal under Llindoo Taw, the general proviso in the 
administration paper was insulliciont lo set aside the 
Law.-—Ditlo 1860 p. 658. 

- 99, Theld contrary (o an opinion delivered by the 
Windoo Law Officer of tho Court, that where the 
inheritance of a deceased person was contosied between. 
iswidow, on the one side, and the widow of a son 
fcho had died during his father’s lifetime, on the 
thon; tho latter has, under Lindoo law, uo right of 
Bia ifthe inhevitanee bata right of suilable main. 
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tenance only and right to any personal property of 
whioh hor husband had possession during his lite.--~ 
A. 8. O. BR. 1862 p. 240. 

30, A Ifindoo widow by hor unchastily and desur- 
tion of her hushand’s family, forfeils all claim. to main 
tonanco and {o participate in Che proaeeds of hor tile 
husband’s share of his patrimony and tho next of kin 
to hor husband are competout to oxeltda her from the 
enjoyment of the family property.—-Didéo  TKO2 p. HOU, 

81, Jeld in conformity with former precedents 
that a Iindoo widow is incompetent to ntlonnte pum 
manently real property, inhorited hy hor in sucoession 
to her husband, except for pious ant nocessary pom 
poses.——Didlo 1863 p. 70, 

Seo also ditto 1864 p, J8. 

82. A transfer of hor Tusband’s ancestral estate by 
a Iindoo widow setasido, [lold hab the purehiuser 
had not been recognized und accepted ay such by tho 
parties who sued for his qjoolion having signed an 
agreement togethor with him and others, on the subject 
ofa supplementary partition of thie waste and barren, 
Jands of tho village, their older brothor haying protested 
against his recognition whon tho original partition of 
the villago was nude, - Dido USHA p, Ga2. 

83. Ina suil in which tho qnostion raised was the 
validity ofa deod by a Hindoo widow, the song hoi 
alive; hold, that tho plea of nevessily lor Cho sly of 
the house to defray the funoral expenses of Uy decood 
husband, raisod by the purchasor of Lhe house, Uhe fret 
of the necessily being Lound by the Lower Courts as 
avalid one, vilidily of sale deed by witlow upheld 
accordingly. —-Ditlo 186) p. 217, 


84. A. conveyance by a Tlindoo widow, wibhontk 
proof of necessity to justify an alionation of aneost ral 
property, can only operate as a conveynuce of her, life: 
intorest. The purchase of a kismut sold for governtnonte 
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Bevonuc doos not destroy the preexisting rights of tho 
"holders of the tenure, Reversioners aro as much enti- 
tled 10 have a sale of their share in sucha kismut sot 
aside as a sale of any other property by the widow 
¥without nocessily.—28th August 1864. Sutherland’s 
Weekly Roportor vol Lp. 47. 

85. A ILindoo widow cannot be compelled without 
proof of wasto to give scourily for the value reccived by 
mor of lands belonging to her husband’s estate taken 
iby o Railway company.—19th Soptember 1864. Ditto 
1 Llp. 126, 5 
36. A revorsionary contingent interest subject to the 
life estato of a lfindoo widow may be assigned, The 
iassignec of such an interost is entitled to restrain the 
iwidow fvom committing waste by taking possession of 
the estate upon giving security to account for the 
lusufruct during the widow's lifetime.—Marshall’s Cals 
eutia igh Court Report vol 1 p. 622. 
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Judge could afford him no help. 'Thongh it could yot 
in all cases bo satisfactory to him to rety tmplicilly on 
tho opinion of a subordinate officer, yot as that was the 
only alleruntive botweon perpelyating inflistion from 
ignorance and doing so from a blind confidones, if was 
accepted as tho lessor evil, and to that oevtent avly wes 
the institution an efficacious means of doaling juatice. 
But since the passing of tho law voforved to, Judicial Of 
ficors havo been left to exorcise thoirown, jrdgmont in tho 
exposition and unravelment of doubtful and coutestod 
points in IZindoo and Mahomedan law, and the need for 
a Library of Books treating of those systems of law has 
therefore boen most pressing, 'Tho Mnylish translation. 
of the Jitecshara having long since passod ont of print 
anew edition of it is now offered io the public, sips 
plemented by an Index, a Table of Saecession, aud an 
Appendix containing a collection of precodents tof tha” 
decisions of TTor Majosty’s Privy Corneil, and of tho 
Sudder and Tigh Courts of tho diffevont Prosidencies, 
No exertion has heen spared ta maka the veluma usetal 
and acceptable to the Law Couris throughonl tho coins 
try, anda ready book of reference do all in qnatlors off 
Tlindoo Law, and the publisher will consider himertit 
sufficiently recompensed if his humble lehors ean bet soy 
cure the approval of a kind and discriminating publie. 
Should the book meet with the patronage anticipated, 
other treatises on [Tindoo and Muhomedan Law will bo 
reprinted on asimlar plan and duly published, 


CaLcvita, 
January 1865. 


ae ee ‘aaa, 


pe REA fay 
Lt A ers 
eee, 'G 4 “A 
+f 44 
orraprpr Tt, mm! Ate 
Suot. TL. Definition of inheritance, and of parti- 
tion, Disquisition on properly... wa od 
Suor. TI. Partition equabalo or unequal. Tour 
periods of partition. Provision for Wivos, Tx- 
chision of a son who has a competence. 22 
Srov. TUT. Partition alter the Father’s decease, ... 27 
Snor. TV. Tifectsnot liable to Partition, 82 
Suov. V. Tqual zights of Tather and Son in 
property anocsiral. 4 
Suov. VI. Rights of a jnoadhusnous: Son and of ono 
born after ‘the partition. si hb 
Stor. VTL. Shares allotted to Provide for AVidows 
and for tho nuptials of unmarried Daughters, 
Tho initiation of uninitiated Brothors defrayed 
owt of the joint funds. 64 
Sor, VTIT. Shares of Sons belonging to ait. 
ferent tribes, : 57 
Srov. IX. Distribution of effects iliscoverdl afler 
partition. GL 
Snor, X. Rights of tho Diyermish ity or Sani 
of two Mathers ‘ ». Gb 
Spor, XL. Sons by birth and be ‘adoption: 60 
Sno, NTI. Rights of a Son by a female slave, 
in the ease of a Suadra’s estat, 0) tr 
CLAPTER FI, 
Snor, T, Right of the Widow to inherit the estate 
of one, who leaves no male issue. 9G 


CONTENTS. 


Suor. TI, Right of tho Daughters and Daughtor’s 


Sons os 115 
Suor, TIT. Right of the Parents. . 7 
Sror. IV. Right of the Brothers, » 127 
Szor. V. Succession of kindred of tho samo family 

name : termed Golraja or gontiles, . 124 


Srov. VI. Succession of cognate kindred, Bandhu. . 128 
Snor. VII. Sueeession of sirangors upon failure 
e 


of the kindred. . .. 129 
Suct. VIII. Succession to the ‘property of a 

Tfermit ov of an Ascetic. 7 . . 180 
Secor. TX. Re-wnion of kinsmen aflor partition, .. 183 
Sxor. X.xclusion from jnheritance, . 1 17 
Sucr. XI. Separate property of a Woman, .. 741 
Srov, XLT. Evidenco of a Partition, » 154 

——000-—— 
SUPPLEMENTARY, 

Index. o8 1 
Table of Succession. ae | 
Appendix. -) UL 





THE LAW OF INHERTE 


FROM TIE 
MIPAGHEARA, 


A. COMMENTARY BY VISNYANTSWARA. 
ON TILE INSLITUTES 
or 


YAINYAWALCYA. 


eens JOO oaeaaaa 


CHAPTER 7. 





SECTION I. 


Definition of Inheritance ; and of partition, —Dis« 

quisition on Property. 

1. Eviprnce, human and divine, has beon thus 
explained with [its vavious] distinctions; tho parli- 
tion of heritage is now propounded by tho imago of 
holiness. 





ANNOTATIONS. 

1, Evidence human and divine.) Intending lo oxpornd with great onra 
the chaptor on inhorilance, tho author shows by this vorse the connexion, 
of the frat and sccond volumes of tho book, Suhod’hent, 

Tho image of holiness.] Yasnyvawaroxa, boaring tho litle of contempla- 


tive saint ¢Vogiswara,) and here tormed tho image of holiness (1og~ 
aamiru.) BALAM-BIELIFA, 


NIE MITACSITARA CHAY. 4, 


2. Tore the ierm heritage (duya) signifies that 
wealth, which becomes the proporty of another, 
solely by veason of relation to tho owner. 

8. Itisof two soris: unohstrncted fapratibandl ha,) 
ov liable to obstruction (apratiband’ ha.) Tho wealth 
of the father or of tho paternal grandfather, ho. 
comos tho property of iis sons or of! his grandsons, 
in vight of their being his sons or grandsons: and 
that is an inheritance not liable to obstruction. But 
property devolves on parents (or unclos,) brothers 
and tho yest, upon the demiso of the owner, if there 
be no male issue: and this the actual existence of 
a son and tho suryival of the owner are impediments 
to the succession ; and, on thoir céasing, the property 
devolves [on the successor] in right of his being 
uncle or brother. This is an inheritance subject to 
obstruction, ‘The same holds good in respect of their 
soils and other | descondants. | 





ANNOTATIONS. 

2, Solely by reason of relation.) “Solely” excludes any other cause, 
such os purchaso or the like. “Rolation,” ov’ tho relative coudilion of 
paront and offspring and so forth, must ho-wndorstood of that other por- 
son, a son or kinsnian, with reference to tho owner of tho woalth. 
BAbam-niatva, 

Tho meaning is this, Wealth, which becomes tho property of anolhor, 
(a8 a son or other person bearing relations) in right of tha rolation of 
offypring and parent or tho like, whish ho boars to his {thor or othor 
relative who is owner of that wealth, is signited by tho term horilage. 
Aubod' hint 

3, In right of tiwir boing his sons 0 yrandsons.] A son and a grands 
son have property 1 the wealth of a father and of 2 paternal grandtather, 
without supposition of any othor causo but themselves. ‘Theirs conse 
gquonliy is iuhoritance not subjoot to obstruction, Subod "hind. 

Properly devolves on parents $e.) Viewvswapa-wniarra reads © parents, 
brothers and the real” (pitri-bhratradinan) and oxpounta it ‘both 
parents, ag woll as brothers aud so forth.’ Bavam-vuatrs writes and 
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4, Partition (vibhaga) is the adjusimont of divers 
rights regarding the whole, by distributing them on 
particular portions of Lhe aggregate. 

5. Entertaining iho same opinion, Nanupa says, 
“Where a division of the paternal estate is insli- 
tuted by sons, that becomes a topic of litigation 
called by the wiso partition of heritage.”’* “ Pator- 
nal” here implies any relation, which is cause of pro- 
perty. ‘By sons’? indicates propinguity in genoral. 








ANNQLATLONS. 

Interpiefs fan unele and @ brother or tho like,’ Cpedrteya-bhratradinan ,) 
but notices the other reading. Both aro countonanced by differont oopies 
of tho text. 7 

The same holds good in respect of their sons Se.] Tero tho sons ov 
other iesvendants of tho son and grandsop avo intondod, The moaning is 
this. if relatives of tho ownor be forthcoming, tho succession of ove, whoss 
relation (o tho ownor was immediate, is inheritanee not liable to obstroe- 
tion: but the suezession of one, whoso rolation to the owner was modiate 
or remote, is inheritance subject ta obstruction, 1f immodinto relatives 
oxrist. Subod’ hint, 7 

In vespeot of thai sone §v.] Meaning sons aud other desoendanta of 
sons aud grandsons, as woll ag of wnolos and the vest. Tf relatives of the 
ownor be forthooming, tho suceossion of ono, whose relation was immediate, 
comes undor the first sort; or mediate, nudur tho scoond. Barav-ntarns, 

4. Purtition ts the adjustment of divers rights.] ‘Cho adjustmont, or 
xpoctal ullolmont severally, of two or moro rights, vested in aons or athors, 
rolutive to the wholo undivided ostale, by referring ov applying thuso rights 
fo parcels or partioular portions of tho aggrogato, is whit the word ¢ pur- 
lilion’ signilios, Subod hind and Batvr-mraeva. 

5 When a division af the paternal estate,” Se.) Consiterablo yatin- 
tions ogenr in this fest ag eited by different authors, Tl is here read 
peilrasya , and Batan-nitarrs states tho elymology of putta signifying 
‘of ov bolongiug ton fathor.’ Ifo consures the reuding in tho Cudpaturn, 
pitryasya, ad ungrammatioal, Th is read in thu Dleduna-ratad, pitradeh 
fof a fathor &e.? Other variations oecur upon other terms of the text+ 


*Nantps, 1 1, 
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6. ‘Tho points to he explained wndor this [head of 
inherilanco,*| are, ab what Lime, how, and by whom, 
a partition is to be mado, of what, Tho thne, the 
manner, and the persons, when, in which, and by 
whom, it may be mado, will bo explained in the 
course of interpreting stanzas on thoso subjoals 
vespcotively. What that is, of which a partition 
takes place, is here considered. 

47, Does property arise from partition P or docs 
partition of pre-cxistent property take placoP Undor 
this [head of discussion,t] proprictary right is itself 
necessarily explained ; [and tho question is] Whother 
property be deduced from the sacred institutes alone, 
or from other [and temporal] prool. 


nce termine erie 


ANNOTATIONS, 
which is hero read danayarh for putrath ; calpyato fot pracatpyate s and 
ryvahara-padam for tad-vivada-padam. The last is noticed by tho com- 
meniator Batam-nimatpa, <A disagreomont also ocours respecting tho 
pronoun yatra, for which some substitute yas tu, and yattu, Soo Jimura~ 
yAmana C. 1, § 2, - 

Paternal here implies §¢.]**Tho moaning, lord oxprossed, ia that the 
word “paternal,” as it stendsin Narens’s text, intonds what has eon 
Jormod [by tho author, in his dofinilion of horitago,] ‘rolation to tho 
owner, a ienson of properly. Subad hint, 

Tt intends any relation to tho owner, a9 before montioned, which beoomos 
a oauso of proporty: and it consoquontly inoludes the paternal gvandfathor 
and other [predecossors.] ‘Tho author accordingly observes, ‘that ' by sons” 
indiontos propinguity in gonoral;’ moaning any immodiato relative, 
BALAM-BIATTA, 

7, Does property arise from partition.) Tore the onquiry ia tavofold: 
Jor tho substance, whioh is to bo divided, is tho subject of disquisition ; 
and the doubt is, whether partilion he of proporty, or of what is nol pro- 
perty, For tho sake of this, another question is considered: Ia partition 
the cause of proporty, or not? If it bo nob tho cause of proporly, but 
bith alone bo so; thon, sinco property is by binth, ib follows that partition 








* DALsM-boATTA, 1 DAGAN-BTATIA, 


SECT. L ON INHERITANCE. 5 


8, [Itis alleged, that] tho inferring of property 
from the sacred code alone is right, on account of the 
toxt of Gautama; “An owner is by inhovritance, pur- 
chase, partition, scizuro,* or finding.t Acceptance 
is fora Brahmana an additional mode; conquost for 
a Oshatriya; gain fora Vaisya or Sudra.” t For, if 
property were deducible from other proof, this toxt 
would not be pertinent. So the precept, (‘A Brah- 
mana, Who seeks to obtain any thing, even by sacri- 
ficing or by instructing, from the hand of a man, 
who had taken what was not given to him, is con- 
sidered precisely as a thief ;”||) which directs the 








ANNOTATIONS, 

js of proporly, This is one disquisition, which tho author proposes by tho 
question ‘‘doos property aviso from partition &o,” Anothor inquiry ra- 
lates to the subject of proporty, Thoeauthor introduces it, saying ‘ pro- 
puictary right is explained.” Tore the right of proporly is the subject of 
Qisoussion: and the doubt is whether it result from the holy inntitutes only, 
or bo demonstrable by order and temporal proof, That question tho author 
proposes, Subod'hint. 

Tho substance, which is to bo divided, is tho subjeot of tho flrat disquisi- 
tion. Tero tho question is, whether partition of what is not property, bo 
tho causo of proprictary x4ghl; and thus right, rising from patition, 
would not be antocodont to it, since partition, which becomes tho causo of 
that right, had not yol taken placo. Or is partition not tho ronson of pro~ 
porly, but birth alone? and thus, since proprietary right thoneo arose, 
partition wonld bo of property, This is one disquisition, which tho author 
proposes: ‘Does property aviso &s.” Ilo introduces n second question, 
which serves towards tho solution of tho first. Bavast-niravra, 

8, 1 te alleged that the inferring of property from the sacred cole alone 
is right,] The author hero states tho opponont’s argument. Siubod’ hind, 

On account of the toxt of Gaurama.] If proporty wore doduoible from 
othor, that is from tomporal, proof, this pnssago of GAuTAMA’s institutes 
would not bo pertinent, since it would be uscloss if it were @ mero repotilion 
of what was otherwise known, BarAM-nrarra, , 


* Approhonsio, vel ocoupatio, fF Invention. SSS 
f GAvrama, 10,30,~42, Vide infra. § 13, || Mnvu 8, 840, 
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punishment of such as obtain valnables, by ofliciat. 
ing at religious rites, or by other similar means, from 
a wrongdoer who has taken what was nol givon to 
him, would be irrcloyant if properly were temporal, 
Moreover, were property a worldly matter, onc could 
not say “My property has been wrongfully taken by 
“him ;” for it would belong to the taker. Or, [if i 
be objected that} the property of another was seized 
by thisman, andit therefore does not become the 
property of the usurper; [the answer is,] then no 
doubt could oxist, whether it appertain to one or to 
the other, any more than in regard to tho species, 
whether gold, silvor, or the like. 'Phorefore property 
isa vesult of holy institutes exclusively. 





ANNOPATIONS, 

tor it would belong Se.) Tho thing would belong to tho taker; sing 
that relation would bo alone tho subjoct of porcoption, Banaat-sievi rs, 

Therefore property ts a vesult of holy institutes erelusively. | Tf properly 
be worldly, it would follow, that, when tho goods of ono man have boon 
seized by another, should the person, who has beon despoilod, affirm von- 
corning them, “my property has beon talon away by this man,” a doubt 
would not, upon hearing that, arise in tho minds of tho judges, whuthar 
it be tho property of one, or of the other, As no doubt oxista regarding 
the spevios, whether gold or something elo, when guld, silyor, or any other 
worldly object, is inspected ; so nono would oxigh in regu to property, 
for [according to tho supposition] it is a worldly matlor, Bul doubt does 
aviso, Lhovofore it caunab bo afllrmod, What tho usurpor has no property. 
Or [tho meaning may bo this] tho opponont, who aontonds that if ix not 
the property of tho captor, beeause that, whieh has boon soized ly lun, 
is another’s property, must be asked, Is there ov ia thovo nol, proof, th a 
property is not vested in tho enptor? [ho opponont] imponelies the fist 
part of the altornativo: "thon no doubt could oxist &e.”” ‘Tho notion is 
this; As no doubt arises concerning the spocies, whon thoro iy demonstia~ 
tion that it is gold or silver; so likewise, in tho proposed ease, no doubt 
could ariso, Nor is the second part of the allomnative admissible: for, if 
no cyidence arise, if could not bo allirmed, that tho captor has uot property. 


sEcr. 1° ON INWERITANCH. 4 


9. To this the answer is, property is temporal 
only, for it effects transactions xelative {o worldly 
purposes, just as vice or similar substances do: but 
tho consocrated fire and the like, deducible from the 
sacred institutes, do nol give offect to actions rela- 
tive to secular purposes. [Tt is asked] does not a 
consecrated fire offect the boiling of food; and so, 
of the rest ? [The answer is] No; for it is not as 
such, that tho consecrated flame operates the boiling 
of food; butasa five perceptible to the sonses: and. 
go, in other cases. But, here, it is not through its 
visible form, cither gold or the like, that the pur- 
chase of a thing is effected, but through property 
only. That, whichis not a person’s property in a 
thing, does not give effech to his transfor of it by 
sale or the like. Besides, the uso of property is secon 
also among inhabitants of barbarous countries, who 
aro wnacquainted with tho practice directed in the 
sacred code: for purchase, sale, and similar {ransac- 
tions are romarked among them. 


ANNOTATIONS. 
Omilling, however, this part of tho reasoning, tho author oloses the 
advoraary's argumont, concluding thal property is deduoed sololy from the 
snored code, Subd’ hin’ aud BALAM-mIAr tA, 

9. Property is temporal onty.] Tho author proves his proposition, that 
property is seaular, by logical deduction. Proporty iy worldly for it efvats 
transactions retntivo to worldly purposes, Whateyor docs offecl tomporal 
onds, istomporal: as rice and othor similar substances, Such too is pro- 
perty. herofore, it is temporal, But whatover is nol worldly, promotes 
not. seoular purposes: as a conscorated fire and other spiritual matters, 
Subod hint. 

Bor at ts not as such that the consecrated flame $e] A hallowed flro 
hag two charactors: tho spiritual ono of conseerntion ; and the worldly ono of 
combustion, Lt aflvots the boiling of food in its worldly enpacity as five: 
snot in its spiritual ono as conscovated. Vor, if it did so in ils lant men« 
tioned capacity, a secular five, wanting the spiritual cluvacter of conseura- 
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1@. Moreover, such as aro conyorsant with the 
science of reasoning, deem regulated moans of ac. 
quisition a matter of popular recognition. In the 
third clause of the ZLipsa suéra,* tho venerable author 
has stated the adverse opinion, aflor [obviating] an 
objection to it, that, ‘if vostrictions, relative to the 
‘ acquisition of goods, regard the religious ceromony, 
*therecould bo no property, since proprictary right 
‘isnot tomporal;’ [by showing, that] ‘ tho officnoy of 
‘acceptance and other modes of acquisition in con- 
‘stituling proprictary right, is matter of popular 
‘yecognition,’ Does it not follow, fit the mode of 
‘acquiring the goods concern the religious coremony, 
‘there isno right of proporty, and consequontly no 
* celebration of a sacrifice [Answer] ‘ It is a 
‘plunder of any ono who affirms, that acquisition 
* does not produco a proprictary right ; sinco this is 
“a contradiction in torm§.’ Accordingly, the author, 





ANNOTATIONS. 

tion, would not cffoot the boiling of food, Thorofore the objection doos not, 
hold. Then, in the proposed onso, gold or othor, yalunble would offvot tho 
seoular purposo of sale and purohasc, in its charactor of gold or tho lilo, 
not in that of property. ‘Tho author vopliog to that objection: “Th is 
not through its yisiblo form &o,’? Bosides, tho use of proporty is obsorvablo 
among barbmians, to whom the praotico enjoined by tho sacra institulos is 
unknown; and, singa that cannot bo otherwise nocountod for, thero ty ovi- 
donos of property being sooular, Subod’2ini. ‘ 

10. Zho lipsa autea.] Tho sudra, or aphorism, hora quoted, ia on tho 
desire of acquisition (tpsa), and is tho accond topio (ad’hicarana) in tho 
first aootion (pada) of the fourth book (a@Ayaya) of uphorisma by Satay, 
entitled Dfimansa, Subod hint and BALaM-DILAYTA, 

In the third olauso of tho lipsa sutra.} In the frat clause (varnden), the 
distinction between roligious and personal purposcs is oxamined, In tho 
second, the inquiry is whother tho milking of kino and similar pre- 
paratives be rolativo to the porson or to the not of roligion, In tho third, 


A 


* Mimdnsd, 4.1,2.8, 
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having again acknowledged property to he a popilar 
notion, when he statics the demonstrated. doctrine, 
proceeds to explain tho purpose of the disquisition 
in this manner, ‘Therefore a breach of the restric. 





ANNOTATIONS. 


the question examined is whethor restrictions, noticed in primoval rovela« 
tion, as to tho means of noquisition, {such as these, ‘leta Brakmana noe 
quire woalth by auceptanco 01 tho like, a Cshkatrya by victory and 
so forth, anda Vaisya by agrioulimo &o.’) must bo taken as iclativo to tho 
person or to tho roligidus coremoyy [performed by him.] Subod'hintd und 
BALAM-BIATT A. : 

Tho position of tho adversary is, that, injunctions reguiding tha moans 
of acquisition conoqn the religious coromony, through tho medium of the 
goods used by the agent; for unless that bo admilted, tho preeopt would 
ve nugatory, beoauso there would bono ono whom it affected. Subad hint 

The monning is this : As in tho onso of an aoquisition of goods under a 
precept rclative to sacrifice, suoh as this “ purchase tho moon plant,”* the 
injunction regarding the acquisition of goods concorns tho religious 
coromony; so does tho injuactton respecting accoplanco and othor moans of 
noquisition, Baram-nirarra. 

The author states an sobjaction to thia position of the advorsary. Tho 
objoolion is this: the question, considored in tho third clause of the Japsa~ 
sutra, is whethor injunotions * vogmding nequisition of goods concern tho 
roligious coromony or the porson. ‘Tho opponent's position is, that thoy con» 
corn the coremony, That is nob congrnons, Vor, if tho injunotions,rogarding 
noquisition of goods, concern tho religions coromony, no properly would arise 
sinoo propoity, boing spiritual, would havo no worldly causo to produco it; 
and no other means aie shown in soripture; and tho injunotions regarding 
acquisition, being relative fo tho coromony, aro nol relative to any thing 
clso: thus, for want of proporty, tho religious 1ites would not be completo 
with that which was not property ; and consequently tho position, that in- 
junctions, rogarding noquisition of goods, condcrn tho nol of religion, is 
incongruous, Subod'hini, 

Tio rovives tho position by answering that objection; and tho notion is 
this: the injunotions, regarding accoplenco and the like, accomplish pro- 





* Boats, Anolopins nvida, Roxn, 
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* {ion affects the person, not tho religious coremony ? 
and the meaning of this passagois thus expounded,* 
‘Lf restrictions, respecting the acquisition of chat. 
‘tels, regard the religions ceremony, its ¢clobration 
‘would be perfect, wilh such property only, as was 
‘acquived consistently with those rules; and not so, 
“if porformod with wealth oblained by infringing 
‘them; and consequently, according to (he adverse 





ANNOLATIONS, 


erty ; and they will become relative to the ieliginus coromony Ubrough the 
metinm of goods adapted to tho performance of {ho coremony ; as tho hush~ 
ing of grain, which offeets the removal of tho chaff, concerns the religions 
eevomony through the modinm of clean rico whieh isrndapted to tho coro- 
mony. But the wiso consider property as u worldly matter [resulting from 
irth,] liko tho relation of a son to his fethor, Consequontly there is uo 
failure in the completion of roligiofs rites [as supposed in tho objeation.] 

Admitting, that, becanso injenctions regarding acquisition concern tho 
religious coomony, the acquisition likewise must relate to the ceremony ; 
dos it not follow, sinco it relates not, to any thing olso, that there is no 
auch thing as property ? and would nol a fnilure of tho voligions ceromony 
enaue? {Wherefore the adyersary’s position fs erroncous.] ‘The author 
states tho objection and coufutes it with derision, ‘Somo ono has biunterod, 
affirming thet acquisition does nob produce propaty, for ik is a 
contradiction in terms.” Such is tho construction of tho senlonaos nud the 
menning is this: Acquisition, which is an ascidentol tho anquiver, is a re- 
Tntion botween tive objects [the ownor and his own] liko that ol mother 
and son, Consequently, thera oan bo no agquisition without a thing lo bo 
acquired; and it ig a contradiction in torms to say ‘noquisition doos not 
produce & proprietary right,’ agit is to affirm Siny mothor is a barron 
woman.’ Subod' hint and BALau-nuvira. 

‘Cho demonatratod conclusion is, thal, sinco valuables, being intended for 
every purpose, must be relative to tho person, resbriotions, regniding the 
acquisition of them, must concoin the person also, BanaM-nitarea, 

Tho purpose of tho disquisition under this topic of inquiry is stated, 
Tt is interpreted by the vonernblo author (Pravuacins-aurv.) ‘Lhe 


* Ry tho commentator on the Afimense; Paamurcars gsiunamed Giew, 
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‘ opinion, the fault would not affect the man, if he 
* deviated from the rule: but, according to the do- 
‘monstrated conclusion, since the restriction, re- 
‘garding acquisitions, affects tho person, the per- 
*« formance of tho roligious ceremony is oomplole, 
‘even with property acquired by a breach of tho 
‘yule; and it is an offence on ihe part of a man, 
* because he has violated an obligatory rule.’ Jt is 
consequently acknowledged, that evon what is gaincd 
by infringing restrictions, is property: becauso, other- 
wise, there would be no completion of a religious 
coremony. . 

11. I should not be alleged, that even what is 
obtained by vobbery and other nefarious means, 











ANNOLATIONS, 

implied sonso is this, According to tho advorsary’s position, thero is no 
offenco aftvcting the person, in violating tho injunolion, But tho ichgi- 
ous ceremony is not duly accomplished with goods avquitod by a bienoh of 
tho injunction, It is the 1cligions ceremony, therelore, whieh is affoeted, 
But, acoording to tho demonstiated docttine, sino tho iestitelons eoneort 
tlio person, tho offence is Ith if ho infrngo tho rule; and the lutigions gere~ 
mony is not affected. Subo@ Ani, 

Tho author, by way of closing tho argumont, states tho rosull ws uppli- 
onble to the subjoot proposed. It is avknowledged by tho maintainer of the 
right doctrine, that oven what is gained by infringing the vulé, much moro 
what is soquirod by other means, is property, Bawuw-niairs, 

Othorwiso, that is, ifn right of property in wenlth nogaived evon hy 
infringing the vulo, bo not admitted ; then, sinco no proporly ix (emporal 
beenuse the restrictions concorn the religious voremouy [and that, whioh is 
thus acquired, coos so Tikewiss,] thoreforo the means of living would ho 
unattainable, sineo no tomporal property could exist; ant consequently 
thero could be no roligions ceremony, for there would bo nobody to perform 
it, Subod Ainé and Banam-unarnsa. 

11, Ud should not be alleged, that evan what is obtained by roblery.] Ut 
proporty be acknowlodged in that whieh is aequived by infringing the 
restriction, might it not be supposed, that oven what is ubtained by r0b- 
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wotld be property. Tor proprictary right in such 
instances is not recognised by the world; and it dis. 
agrees with received practice. 

12. Thus, since property, obtained by acceptances 
or any other [sufficient] mcans, is ostablished to he" 
domporal; the acceptance of alms, as well as other 
{prescribed] modcs for a Brahmana, conquest and 
similar means for a Cskaériya, husbandry and tho liko 
for a Vaisya, and servico and the rest for a Sudra, avo 
propounded as restrictions intended fov spiritual pw. 
poses; and inherilanco and othor ,modes are stated 
asimeans common io all, “An ownor is by inher. 
tance, purchase, partition, scizmro or {inding.’?* 

18. Unobstrucied heritage is hero denominated 
“inheritance.” ‘ Purchase” is well known. “ Par. 
tition’ intends herilage subject to obstruction. 
*Ocoupation” or seizure is the appropriation of 
water, grass, wood and the like not previously ap. 
pertaining 1o any other [person as owncr+]. «Pind. 
ing” is the discovery of a hidden treasure or the liko, 
‘ Tf these reasons exist, the person is owner.’ If they 
take place, he becomes proprictor, ‘Tor a Bra. 


ANNOTATIONS. 
bory and othor nefarious means, becomes propatyP ‘The author obviates 
that objection, It does not bocomo so, Ifo vomoyes tho inconsoquonco of 
the rengon., For the employmont of ifas such in snlo and other trangno» 
tions is not familiarly soon in practic. Batam-nievesra, 





12, Thus since properly oblatned by aereptunce S,] Troporty being 
thus proved to be temporal, tha author sucecasively refutes tho soveral 
arguments before cited in support of tho notion, that it is nol tomporal, 
BALaw-BHATrA, ' 

Common to all] Inoluding oven the mixed classes, Bataat-niragra, 

18. If these reasons exist, the person ts owner.) IC such xreayons aro 
known [to exist,] the ownor is known, Sudod'hint and BAbAMenItAi tA. 





+ GauTAMA, 10, 39 alrendy cited in § 8, “y BALaM-BUALIA 
, 
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mand, that, which is obtained by acceptance or” tho 
like, is additional;’ not common [lo all the tribes], 
“ Additional” is undorslood in tho subsequent son- 
tonco: ‘for a Oshadriyu, what is obtained by victory, 
‘or by amercoment or the like, is peculiar.” In tho 
‘next sentence, “additional” is again undorstood: 
‘what is gained or earned by agriculturo, keeping of 
‘ cattle, [traffic,] and so forth, is for a Vuaisya po. 
© culiar; and so is, for a Sudra, that which is carned 
‘in the form of wages, hy ohedience to the regoucr. 
‘ate and by similar means,’ Thus likewise, among 
the various causes of properly which aro familiar to 
mankind, whatever has been stated as peculiar to 
certain mixed classes in the direct or invorse ordor 
of tho tribes, (as the driving of horsos, which is the 
profession of the Sutas,* and so forth,) is indicated 
by the word * carned” (iirgishla) : for all such ac- 
quisitions assumo the form of wages or hire; and 
the noun (mirvesa) is oxhibited in the ticandit as 
signifying wages, 

14. As for the precopt respecting tho succession 
of the widow and tho daughtors &e.{ the declare 





ANNOTATIONS, 


Toth commontarics read jayuteshu jnyayato swami, ‘Such rvensons oxist- 
ing, an owner caists.” Bul copies of tho teat exhibit judeshu juyato 
swamt, ‘Snob reasons boing known, tho ownor is known. 

Additional.) Tho meaning of the torm is ‘excellent.’ DBanameniravus, 
"1h. As for the precept respecting tho auccession.| Tho author obyintos 
an objection, that, if property bo a worldly matlor, tho import of tho loxt 
here cited is inconsistent, as ib provides by precept, that the widow and 
certain othor porsons shall inherit on Uho owner's domise, Sudod’fin’ and 
BADAM-IHATTA, 


* Acooding to a tort of Usaxas, fiom which theso words avo taken, 

+ Tho diclionny of amLRA sryita in tive books ¢ Candas.) Tho passage 
hero cited occurs in tho 8d book of tho .Amera cosha, Ch. 4, y, 217, 

t Vide inha C. 2, Seof 1. § 1. 
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id 


tiont [of tho order of succossion,| cvon in that toxt 
is intended to prevent mistake, (although tho right 
of property be a matter familiar io tho world,) 
where inany persons might [but for that declaration | 
be supposed entitled to share tho heritage by reason 
of their affinity to tho late owner. ‘The whole is 
therefore unexceptionable. 

15. As for tho yvomark, that, if properly were 
temporal, it could not bo said “my property has 
been taken away by him;’* that is not acourate, for 
a doubt respecting tho proprietary xight docs aviso 
through a doubt concerning he purchase, or other 
iransaction, which is the cause of that right. 

16. The purpose of the preceding disquisition is 
this. A text expresses “Whon Bradmunas have 
acquired wealth by a blamable act, they ave cloarod 


ANNOTATIONS. 


The declaration of tha order of succession] Brram-nitatta notions ava 
variation in the reading, the words heve supplied ; erama-amaranam ‘ do~ 
claration of tho order of snocession,’ insload of smaranam ‘declurntion’ 

16. As for the remark, that if property were domporal.] The senso is 
this: in such a onso, tho proposition ‘ anothor’s proporty hes boon tulon 
by him’ is simply approhonded from the allltmation of tho complainant, 
But that is apprchonsion, not proof. Accordingly, if it bo contradicted, 
a doubt arises respecting tho cause of right. ‘Nhus, if the complainant 
declavo, ‘ my goods havo been takon by him,” and tho defendant aftr tho 
contrary, a doubt arises in tho minds of wmpires whethoy tho thing wore 
unjustly seized by that man, or woro fairly obtained by purchaso ov title: 
and so, from a doubt respeoting a purchase or other causo of proporty, 
arises a doubt ooncorning proporty which is tho eflvot. Subad hint 

1G. The purpose ef the preceding disquisition és this,| Admitting pro- 
perty tobe a worldly mattor; still [1s nature] seoms to bo an unfit Canbject 
of inquiry] under the head of inheritance, since it matters nol whother 
property be temporal or spiritual, Approhonding this objection, tho author 
procedds to explain tho purpose of tho disquisition, Subod'hini, 


* Vide § 8. Wy er ae 
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by tho abandonment of it, with prayer and rigid 
austority.’* Now, if property be deduciblo only from 
sacred ordinances, that, which has been obtained by 
accepting presents from an improper person, or hy 
other means which are reprobated, would not be 
property, and consoquently would nol be partible 
among sons. But if it be a worldly matter, then 
even What is obtained by such means, is proporty, 
and may be divided among heirs; and the atonoment 
abovementioned regards the acquirer only: bub sons 
have the right by inheritance, and thercloro no blame 
attaches to thom, since Munu declares “‘Thore aro 
seven virtuous «means of acquiring properly: viz, 
inheritance &0.”"t 

LY. Next? it is doubted whethor property arise 
from partition, or the division he of an oxistent right. 
“18. Of these [positions], that of property arising 
from partition is right; since aman, to whom a gon 
is born, is onjoincd to maintain a holy fire: for, 
property were vested by birth alono, the estate would 
he common io tho son as soon as bor; and tho 
father would ngt be competent to maintain a snori- 





’ 
ANNO'WATUONS. 

18. Is onfotned fo maintain a holy fire] For it in ordained by a passago 
of tho Veda, thet he, who has ason born and who has blak not grey | 
hair, shonld conseernto a holy fire:” and the meaning of that passage fa 
this; ono who has issno (for tho lerm gon implies ismo in genoral ;) and 
©whoso hatris [yet] bluck, or who ix in tho primouf life; that is, who t 
‘capable; ono, in short, who is quililled; must porfurm the conscoralion 
and maintenance of a holy fire.’ Does not this relate to the consouration 
of snorifloial fives, not to tho riso of property from partition P Anticipating 
this objection, he adds “if properly were by bitth &o.? ‘Tho monning iy 
this: if proporly arose from birth ulone, 2 son would, oyon at tho instant 





* Tho toxt is apparently roferrcd to Muxv hy tho commentator Tatagte 
sirarta: bub itis nob found in Muxu's institutes, A prongo of similar 
import dos, hovweyer, ocour Ch. 10... tlh { Muxy, 10. lla. 
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ficial fire and perform other religious duties which 
are accomplished by the use of wealth. 

19. Likewise the prohibition of a division of that, 
which is obtained from the liberalily of the fathes 
previous to separation, would not he pertinont: since 
no partition of it can be supposed, for it has been 
given by consent of all parties, But Narupa does 
propound such a prohibition: “ Excopting what is 
gaincd by valour, tho wonlth of a wifo, and what is 
acquired by science, which aro three sorts of pro- 
perty oxempt from partition; and any lavonr con- 
ferred by a father,?’* 

20. So the text concerning an, affectionate gift, 
(* What has beon given by an affectionate husband 
to his wife, she may consume as she pleases, when ho 





ANNGVATIONS. 


‘of his birth, havo ownership; and sinco tho goods aro thencoforward in 
common, the father would not be compotont to the conscerntion of saorificial 
“fives and other religious acts (as funeral ropasts, rites on the birth of ohil- 
dron, and othor indispensable ceremonies,) which ‘must bo performed by 
‘the husband and wife, and which oan only be decomplishod by oxpon- 
“ditnvo of wealth! Sabodhine and Banv-wyatra, 

20. Tho text *** would not be pertinent, {f property wore vested by birth] 
For, if property wore vested at tho instant of birth, no such gift bontd ho mado; 
sinco ho would bo incompetent oven with the oonsont of the ohild, and one oan 
not give away what is common to othas, Subod'hind and BALaMenitvera. 

Nov ts t right to conneed §:o.} Ts not the text, so far from being fn contra 
digtion to the right by birth, actually founded on it? for the ooustenotion 
is this ‘what has beon givon, excopting immovablo proporty, by an 
* affectionate husband 10 his wife, sho may conrumo as sha pleases, whon ho 
‘is dend:’ thus, aright of proporly hy birth being truo in vogard to im- 
moyables, since tho gifl of them is forbidden; and, by analogy, tho samo 
being truc of other goods, a gifl of woulth othor than immovables is pormitted 
by the provisions of tho law: why thon should not this text bo propounded ? 
Approhending that objection, he anys “Nov is it right to connoot Ge” Tho 


B 





FNanvna, 13, 6, 
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is dead, or may give it away, cxcopting immovable 
proporty ;”*) would not be pertinent, if proporty 
were vested by birth alone. Nor is il right to con- 
nect the words ‘“excepling immovable property” 
with the terms “what bas been given” [in tho tox 
last cited ;] for thal would be a forced construction 
by connoxion of disjoinod terms. 

’ 21. As for the text “Tho father is mastor of tho 
gems, pearls and corals, and of all [other movable 
property :] but neither the fathor, nor the grand- 
father, is so of the wholo immovable estate ;"t and 
this other passage “ By favour of the father, clothes 
and ornaments aro used, but immovable proporly 
may uot be consumed, even: with tho father’s indul- 
gence ;”{ which passages forbid a gift of immov« 
able property through favour: thoy both relate to 
immovables which havo deseendod from tho paternal 
grandfather. Whon the grandfather dios, his cffoots 
become the common property of the father and sons; 
but it appears from this text alone, that tho gems, 
earls and other movables belong oxclusively to tho 
ather, whilo the immovablo ostate romaings common. 





ANNOTATIONS, 


conalragtion staled would be requisite: but itis nob a proper ono} for the 
style would bo involved, if tho construction connect disjoined terms. 
Subo hint 

21, ds for the text “ The father is master of the gems Se") Approhend« 
ing tho objection, that, sinco a pift of immovablos through portial affection ix 
forbiddon by tho plain construction of two other passagos of law, birth ant 
not partition is tho onuso of proporly, ho obyintes it, Subod'hini. 





* Visunu aooording to a subsequent quotation (§ 25s) Bub Nawna oiled 
by Jimusa-varrans, (C4. Seot, 1, § 23.) 

} Yaryvawatova cited by Siaruts-vanans (C2. §. 22.) 

} The uame of tho author ia not giyen With any quotation of Uhis texts 
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29, ‘Morofore property is nol by birth, but by 
demiso of the owner, or by partition. Accordingly 
[sinco the domise of tho ownor is a cause of pro. 
perty,*] there is no room for supposing, that a 
stranger could nol be prevented from taking the 
effects because the property was vacant alicr the 
death of the father before partition, So likewise, in 
the caso of an only son, the estate becomos the pro. 
perty of the son by the father’s decease; and does 
not require partition. 

23. To this the answevis: It has been shown, 
that property is a matter of popular recognition ; 
and the right of sons and the vest, by birth, is most 
Camiliar to the world, as cannot bo denied: bub the 
lerm partitian is gonerally understood “lo relate to 
cfllects belonging to several owners, und does not 
relate to that which apportains to another, nor {o 
goods vacant or unowned. For the text of Gautama 
expresses Let ownership of wealth be taken by bivth ; 
as tho vencrablo teachers dircet.’’ + 


24, Moreovor tho text above cited “Tho fathor 
is masicr of the goms, pearls &¢.) (§ 21) is por 
tinent on the supposition of a proprictary right 
vested by birth, Nor is it right to affirm, thit ib 
relates fo immovables which have dosoonded from the 





ANNOTATIONS, 


23, Let qwnership of wealth ge") (By birth alone (ho hele may 
tke tho thing whieh is denominated ownership of woolth: as tho yonovable 
teachers hold” Subod hint. 

BaviM-n1s121 notices a variation in the reading ; aU heosiounitwat, in the 
ablatyo conse, instead of athu-swamitwam, m the nominntive. ‘hat 
roading is found in tho Dayatatons and the loat is thove expluined in an 
entirely different sonse, Soo Jimusa-vanina C. 1, § 10 


rae ae Ct eh fh 
* Subo@ hin’ and Banie-ngara. | Not found im GQsuia’y justafuder 
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paternal grandfather: since the text expresses “ noi- 
ther the father, nor tho grandfather’ This maxim, 
that the grandfather's own acquisilion should not 
be given away while a son or grandson is living, in- 
dicates a proprictary interest by birth. As, accord- 
ing to the other opinion, ihe precious stones, pearls, 
clothes, ornaments and othor offocts, though inhorited 
fvom the grandfather, belong to the father under tho 
special provisions of the daw; so, according io our 
opinion, the father has power, under (he same toxt, 
to give away such offerts, though acquired by his 
father. There is no difference. 

25. But tho toxt of Visunu ($20), which men. 
tions a gift of immovables hestoweil through affection, 
must be interpreted as relating {0 property acquired by 
the father himself and_givon with the consent of his 
son and the rest: for, by the passages | above cited, as 
well as others not quoted* viz | “ho fathor is 
master of the gems, pearls de,” (§ 21), the filnoss of 
any other but immovables for an affectionate gift was 
certain. 

26. As for tho alleged disqualification for reli. 
gious duties whieh are prescribed by the /eda, and 
which require for their accomplishinent the uso of 
woallh, ($18) sufficient power for sneh purposes is infer- 
red from the cogency of the precept [which enjoins 
their porformance |. 

27. Therofore it is a settled point, that property in 
the paternal or ancosival estate is by birth, [al- 
thought] the father have independent power in (he 


See nr eeentttanernantanrner annie 


ANNOTATIONS. 


22 Na giftor silo should bem ide.” 1 The ology of the prssige ws rod 
othawise hy Riuwuninpuas Tho dissiptting of fhe means ot support 
ae conamred 3) a7 ideelapo raga Iaduh, instead ol wa dana na cha rvarayah, 


* BALAM-RHATIA, t Panaeainacey 
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disposal of effects other than immovables, for indis. 
pensable acts of duty and for purposes prescribed by 
texts of law, as gifts through affection, support of tho 
family, relict from distross, and so forth : but ho is 
subjectto the control of his sons andthe rost, in re. 
gard to the immovable ostate, whether acquired by 
himself or inherited from his fathor or other predo. 
cessor ; since itis ordained, “ Lhough immovables oy 
bipods have been acquired by a man himsel!, a gift or 
sale of them should not bo made without convening 
all the sons, They, who aro horn, aud thoy who aro 
yet unbegotten, and they who-aro stillin the womh, ro. 
quire the mcans of support, no gift or sale should, 
therefore, be made.” * 

28, An exception io it follows: “ Mvon a single 
individual may conclude a donation, mortgage, or 
sale, ofimmovahle property, during a season of dis. 
tress, for the shke of the family, and ospecially for 
pious purposes.’’+ : 

29. The meaning of that text is this: while tho sons 
and grandsons are minors, and incapable of giving 
their consent to a gift and the liko; or whilo brothors 
are So and continuc unseparated ; eveh onc person, who 
is capable, may concludo a gift, hypothecasion, ov sao, 
of immovahle proporty, if a calunity affecting the whole 
family require it, or tho support of the family rondor it 
necossary, or indisponsable dulics, such as tho obsequies 
of the father or the like, make it unavoidable. 

80. The following ‘passage * Soparated kinsmen, as 
those who are unseparated, aro equal in respect of im- 
movables; for onchas not powor over tho wholo, to 
make a gift, sale or morigage;” | must be thus interprot- 
ed: ‘among unseparated kinsmen, the consent of' all is 
indisponsably zrequisite, becauso no ono is fully om. 
powered to make an alicnation, sinco tho ostate is in 





* Vyas as cited in other compilations, 
t Vuntasratt ciled inthe Retnacaya &o. | Vaumaseart,ciled in the Recnacara. 
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common :’ but, among soparated kindxed, the conseiitt, of 
all tends to tho facility of the transaction, by obviating 
any future doubt, whether they be separate or united: 
it isnot required, on account of any want of suficiont 
power, in the single owner ; and tho transaction is con- 
sequently valid even without the consent ol separated 
kinsimen. 
81. In the text, which expresses, that ’ Land passos by 
six formalitios ; by consent of townsmen, of kinsmon, of 
neighbours, and of heirs, and hy gift of gold and of 
water;”* consent of townsmen is required for the pub- 
licity of the transaction, .sinco it is provided, that * Ace 
ceptanco of a gift, especially of land, should be pub- 
lie:’+ but the contract is not invalid without thoir con- 
sent, The approbation of noighbours serves to obvinte 
any dispute concerning the boundary. — ‘Tho uso of the 
consent of kinsmon and of heirs has boon explained, 

82, By gift of gold and of water.] Sinco tho salo of 
immovables is forbidden (“In regard to the immoy- 
able estate, sale is not allowed; it may be mortgaged by 
consent of partics intorested;’{) and since donation is 
praised ( Both he who accepts land, and ho who gives 
it, are performers‘of a holy decd, and shall go to a ro- 
gion, of bliss;”|) if a sale must bo made, it should be 
conducted, for tho transfer of immovablo property, in 
tho form ofa gift, delivoring with it gold and wator 
[to ratify the donation. | 

83. In respect of the right by birth, to tho estate 
paternal or ancestral, wo shall mention a distinotion 
undor a subsequent text. (Section 5 § 3.) 





“2 eae psi cilia, v pan GES Tat. casera 
* Tho author of this passage is not named. +f ‘Lhis passugealso is nuonymoue, 
{Tho origin of this quotation likowiso has nol beon found. |] Brul- 

mo-vaiverle-purant, 
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SEOTION IL 


——0 
Partition equable or unequal.—Lour periods of parti. 
tion.—Provision for avives.—Hvolusion of « son 


who has &@ competence. 


~— 





1, At what timo, by whom, and how, partition 
may be made, will be noxt considered, Explaining 
those points, the author says, “Whon the Sather 
“makes a partition, let him, separate his sons [from 
“himself] at his pleasure, and cithor [dismiss] tho 
“oldest with the best share, or [if he choose] all may 
“ be equal shavers.””* - 

2, When a fathor wishes to make a partition, ho 
may at his ploasure separate his childron from him. 
solf, whether one, two or"more sons, 

8. Norule heing suggested (for the willis unis. 
dyained,) tho author adds, by way of restriction, “he 
may separate (for this term is again understood) 
“the eldest with tho best share,” tho middlomost 
with a middle share, and the youngest with tho worst 
share. ° ‘ 

4, This distribution of best and othor portions 
is propounded by Munv. “Tho portion deducted 
for the eldest is the twenticth part of the horilage, 
with the best of all the chattels; for the middlomost, 
half of that ; for the youngest, a quartor of il.’’+ 

5 Tho tom “either” ($1) is relative to the 
subsequent allernative “or all may he cqual sharevs,” 


SS 
ANNOTATIONS, 
2. Separate kis childven.] Make them distinel and soveral hy giving to 
thom shares of tho inhoritance. Bavw-nnagta, 


*YAINYAWALCYA, 2,116. | Muyu, 0 112, “Vide mira. Rect. 3 § de 
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a 
That is, all, namely the eldest and the rest, should 
be made partakers of equal portions. 

6, This unoqual distribution supposes property 
by himself acquired, But, if tho wealth descended 
to him from his father, an uncqual partition at his 
pleasure is not proper: for equal ownership will be 
declared. 

7. One period of partition is whon tho father 
desires soparation, as expressed in tho text “ Whon 
the father makos a partition.” ($1) Another period 
is while the father, lives, but is indifferent 10 wealth 
and disinclined 10 pleasure, and tho moter is incapa- 
ble of bearing more sons; at which time a partition 
is admissiblo, at tho option of sons, against tho fathor’s 
wish: as is sltown by Narwpa, who promises partition. 
subsequent to tho demise of both parents ( Lot sons ye- 
gularly divide tho wealth when the father is dead ;’?* ) 





ANNOTATIONS, 


7. One pertud of partition is when the father desires separation’) Thue 
aro four periods of partibion, Ono is while tho tather lives, if he dosies 
partition, Auothor is, whon tho mother oausos Lo buy enpablu of honting isan, 
and the father iy nol dosivofy of sexual iutoreouray and is iudilferont 
to wonlth; if lis suns thon require partition, though he ho giot wish it, 
Agnin another period is, while the mothor is yet oapablo of boring isan, 
and the fathor, though nol consenting to partition, ia old, or addicted to 
vicious coursos, or afilizted with an inemable disease; if the sons then desire 
partition, ‘Cho last period is, aller the devease of the futhor. Vasweswatta in 
Madana- Partat, 

‘Thoro avo four poriods of partition in tho oase of wealth neqnired by the 
fathor. Vaiswrawart in tho Subud'hini. 

Fow® poriods of partition among sons havo been slated by tho wuthor 
(Vuxanrswana,) whioh are compondiously exhibited ina twolold division 
by tho contemplative saint (YarNyawateya,) Were, three eases may ovour 


under that of distribution during the life of the father : viz with, on wilbuul, 
caereanneynmtenting 





* Nauups, 13, 2, 
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and adds “Or whon the mothor is past child-bearing 
and the sisters are married,or when the father’s songual 
passions are oxtinguished.”’* Tere tho words “let sons 
regularly divide the woalth”? aro understood. Gavia. 
MA likowiso, having said “After tho demise of the 
father, Jet sons share his estate ;’t stales a scoond 
period, Or whon tho mother is past child boaring ;t 
anda third, “Whilo the father livos, if ho dosive sopara. 
ation.” || So, whilo the mother is capablo of bearing 
more issue, a partition is admissible by tho choico of 
the sons, though the father be unwilling,if he bo addict. 
ed to vice or afflicted wilhea lasting disoaso. That 
Sano’ra declares ; “ Partition of inheritance takos place 
without the fathor’s wish, if ho bo old, disturbod in in. 
tellect, or diseased.’’§ < 

8. ‘Two soris of partition at tho pleasure of tho 
father have beon stated; namely, equal and unequal. 
The author adds a particular rule in the caso of equal 
partition ; “If ho make the allotments equal, his wives 
to whom no separate properly has been given by the 


ANNOTAIONS, : 
his desire for sopaintion : the caso of his not desiring it boing also twofold; 
yiz, lat, when tho mother has veasod to bo ompable of boaving ohildvon and 
the fnther is disinolinod to pleasma &o. 2d, whon tho mothor is not inoapablo 
of bearing issuo, bat the fathor is disqualified by yielous habits or tho Hk, 
Subod hint, 

Tho doatrino of tho castorn writers (Jorura-vartana &o.] who mnintain, 
that two poriods only ave admissible, tho volition of tho father and his domtao, 
and not any third poriod ; q] and that the toxt,relutive to the mothor's inoapa- 
city for bearing more issue, regards the ostate of tho patornal grandfuther or 
othor ancostor ; is refuted. Banast-nuarra, 

Wo hold that whilo tho fathor survives aud ia wouthy of rvotvining unoon- 
trolled power, his will alone is tho causo of partition, If ho be unworthy 
of such power, in congoquonce of dogiadution, or of rotivemont from tho 





* Narrpa, 13.3. + Gavrama, 28. 1, ft Gaurawa,28. 2. |] Gavraxta, 28, 2, 
§ Cited as a passage of Narita in tne Vyavahara mayuoha, 
4] Soe Jrnura-vamana C.-L. §14. 
6) 
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husband or tho father-in-law, must be rendered partak- 
ors of like portions,”’* 

9. When the father, by his own choice, makes all 
his sons partakers of oqual portions, his wives, to whom 
peculiar property had not beon givou by their husband 
or by their father-in-law, must bo made participant 
of shares equal to those sons. But, if soparate proporty 
have beon given to a woman, the author subsequently 
direcls half a share to be allotted to hor: “ Ox if any 
had been given, let him assign tho half” + 

10, But, if he give the superior allotment to 








ANNOTATIONS, 


world, or the like, the sou’s will is likewiso a caso of partition, Bal, inthe 
caso of his domise, the succesor’s own choico ig of course tho reason, By this 
modo, tho poriods avo three, TElso thowe must bo groat confasion, in the 
uncertainty of subjeot and accidont, if many reasons, as oxtinotion of worldly 
propensitios and soforth, must bo ostablishod colleotively and altornativoly. 
Thas the montion of cortain reasons in some texts, and tho omigsion of thont 
in othors, ave suitable: for the extinotion of tho tomporal affeotions, and tho 
othor assigned reasons, indiotate tho single civoumstanca of tho father's want 
of uncontrolled powor ; sireo it is oasy fo ostablish that single foundation of 
tho texts, Piramitrodaya. « 

Whon the father's passions are oxtinguished.] Jraurv-VAiAna’a vending of 
tho passage is difforont: and thoro avo othor varintions of this loxt. Soo nota 
on Jmmuta-Varrana Ch. 1§ 33. 

Partition of inhoritance takes place without the futher’s wish] A loxt of 
o contrary import is oiled from the same author, by Jnmuia-Varava, fea 
noto on Jimurva-Vatrana. 0, 1, § 13. 

9, The anthor subsoquentiy direots half a share] This oud tho passage oiled. 
may bo supposed to bear roferonce to a passage which oscura near tho ocloso of 
tho hoad of inhovilanoo (0, 2. Soot. 11. § 3k): bub tho quotation is not oxact 
and tho text relates to a difforent subject. 

10, Phe furnituro in tho house $e] Tho chairs, and tho carthon and stone 

* YAINYAWALOYA, 2, 116, 

1 Vide infra, G. 2, Bool § 32, 
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the‘eldest son, and distribute similar uncqual sharog 
to the rest, his wives do not take such portions, but 
roocive equal shares of the aggrogate from which the 
gon’s deductions have beon subtracted, besides their 
own appropriate deductions spocificd by Arastampa; 
“Tho dumniture inthe houso and her ornaments are 
the wilo’s [property].’’4 

11, ‘To tho alicrnative before stated (§ 1) tho author 
propounds an oxeeption; * She separation of ono, 
“who is able to support himself and is not dosirous 
“of participation, may bo completed by giving him 
“some trifle.’ + ; © 

12. ‘To one who is himsolf able to carn wealth, and 
who is not desirous of sharing his father’s goods, any 
thing whatsocyer, though not valuable, may be given, 
snd the separation or division may be thus completed 
by tho father ; so that the children, or other huivs, of 
that son, may have no Lfafure claim of inhoritance. 

18, Tho distribution of greater and Joss shares 
has been shown (§1). To forbid, in such caso, an 
mnequal partition mado in any other modo than that 
which renders the distribution unovon by means of 
deductions, such as are directed by the law, tho author 
adds “A legal distribution, made by tho fathor 
among sons soparated with groator or loss shares, 
is pronounced valid.” ¢ 





ANNOTATIONS, 


uisnsils, and tho ornamonts worn by her, aio tho wife's doduatod allotment, 
Hanravarea {| says the furnilue, as woll as the em, is tho fathor’a; and the 
oinamonis mio tho wife’s, BAnAM-nnarra. 

13. Un any other mode,] Tho commentator Banam-pirarza profors auothor 
reading, ayaihasusia ‘not according to law’ insload of anyal’ha ‘in any 
other mode.’ 


* Vide infra, Seot. 3. § 6. | Yarnyvawarera, 
{ Yaonvawatoya, 2, 117. 1 ‘Tho scholinst of Gsurasta, 


, 
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lu. Whon tho distribution of more or loss aniong 
sons separated by an_uncqual partition is egal, or such 
as ordained by the law; thon that division, mado by 
tho father,is complotcly mado, and’ cannot bo atierwards 
sot aside: asis declared by Manu and the rest. Else 
it fails, though made by the father, Such is the menn- 
ing; andin like mannor, Nanwpa declares “ A. father, 
who is afflicted with discaso, or influenced by wrath, 
or whose mind is engrossed bya beloved object, ov 
who acts otherwise than. the law permits, has no power 
jn the distributign of the estate.”* 





0 0 


SECTION Mf, 


Partition after the Yather's decedse. 
—v0 v0 

1. Tho author next propounds another period of par- 
tition, other persons as making il, and a rule respect. 
ing tho mode. * Lot sons divido oqually both tho effects 
and the debts after (the domise of ) their two parents.’ + 

2, After thoir two parents.| Aftor tho domise of 
tho fathor and mother: hero tho period of tho distei- 
bution is shown, ‘The sons.] ‘Tho porsons, who make 

* the distribution, aro thus indicated. TBquably.| A rule 
respecting the modo is by this declared ; in equal 
sharos only should thoy divido the effects and debts. 

3. But Menu, having promised “ partition aflor 
tho death of the father and the mothor,”| and having 
declared * The cldost brother may take tho patrimony 
entire, and ihe rost may live under him as nnader 
their fathor;’’§ has exhibited a distribution with deduc. 
lions,among becthyon separating aller tho dealh of their 





* Narnps, 13, 16, | Yass an wat, 2, 118, | Mayu, O10 
§ Many, 8. 105, 
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fatHor and mothor: “Tho portion deducted for tho cldes, 
is the twontioth part of tho horitage with the best of all 
tho chaticls ; for the middlomost, half of that; Lor tho 
youngest, a quarter of it.4? Tho twentioth part of 
the whole amount of tho properly (4o be divided,1) and 
the best of all the chattols, must bo given (by way of 
deductiont) to tho eldest; half of that, or a fortieth 
part, and a middling chaticl, should bo allotted 10 tho 
middlomost ; and a quarter of il, or the cightieth part 
with the worst chattel, to tho youngest. Ie has also 
directed an unequal partition, but, without deduce. 
tions, among brethren soparating aflor their paronts’ 
decease ; allotling two shares 1o tho oldest, ono and 
a half to the next born, and one a piceo to the youngor 
brothers: Ifa deduction be thus mado, Jet equal 
shaves of the residuo be ollotied: bul, if thore be no 
deduction, .the shares yust bo distributed in this 
manner ; lot, the eldest havo double share, and tho 
next born a share and ahalf, and tho younger sons 
each ashare: thusistho law sottled.”|| Tho author 
himself § has sanctioned an unequal distribution 
when a division is made during the fathor’s lifo time 
“Lot him either dismiss the eldest with tho bost 
shave &o."{) Ilenco an uncqual partition is admis. 
sibloin cyory poriod. Tow then isa voalziction in« 
troduced, requiring that sons should divide only equal 
shares P 

4. Tho question is thus answorod: True, this 
unequal partition is found in tho sacred ordinancos ; 


a ened 
ANNOVAYTIONS, 
4, de the slaying of a cow is for the sumo reason disusod,| This is a vory 


rematkablo admission of the former proyalonca of a practice, whieh ix now 
held in tho groatost abhorronca 





§ Vasnrawanoxa, 9 Vide Soot 2. § i 
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bat it must not be practisod, becausoit is abhozred 
by tho world ; since that is forbiddon by the maxim 
“Practise not that which is logal, butis abhorrod 
by the world, [for*| if scoures not celestial bliss :”’+ 
as the practice [of offering bulls] is shunnod, on ac 
count of popular projudice, notwithstanding the in- 
junction “ Offer to a venerablo priest a bull or a largo 
goal ;t and as the slaying of a cow is for tho same 
veason disused, notwithstanding tho procopt “ Slay a 
batvon cow as a victim consccrated to Mrrra and 
Varuna.” || . 


&. It is expressly declared, “As tho duty of an 
appointment [to raise up scod to another,] and as tho 
slaying of a cow for a victim, aro disusod, so is parti. 
tion with dediictions [in favour of clder brothers].”’§ 

6, ApastamBA also, having delivered his own 
opinion, “ A father, making « partition in his lifo timo, 
should distribute the heritage equally among his sons ;” 
and having stated, as the doctrino of some, the oldest’s 








ANNOTATIONS. 


5. The duty af an enpdintmonts| So tho torm (aiyoga-d’herma) it horo 
intoypreted by tho author of tho Viramttrodaya. But it is oxploinod in tho 
Subod' hint, as intending tho injunction of an ohio vanoo, such as tho ofaing 
of a bull &o. 

8. Zn somo countries the gold §e,] Tho sondo of tho toxt is this, In 


* Subo@ hint and BrLaw-Brrarea, 

-| A passage of Yarnyawaroya, accoding to the quotation of Mrrny 
Misra in tho Viramicretaya ; but asmibed to Menu in Bana-niATra’s com 
mentary. It has not, however, been found cither in Monv’s 01 in Yarn yawat« 
oxa’s institutes. 

| This also is a passage of Yauny\wanoxa, accoding to Mirna Mrsnvs 
quotation; but has not boon found in the inalilutes of that author. 

| A passage of tho Meda, ax tho preceding one is of the Smaiti, according 
fo the remark of the Subod hand and BivaM- WALA. 

§ Sua iti-sangraha as oiled intthe Fu amit odaya. 
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succession to tho whole estate (* Somo hold, that the 
eldest is hoir;”) and having oxhibited, as ihe notion 
of others, a distribution with deductions (“ In some 
countries, the gold, the black kine, and tho black pro. 
duco of the oarth, belong to the cldost son ; tho cay appor. 
tains to the father; andthe furniture in tho house and 
hor ornaments are the wile’s ;* as also tho property fro. 
ecived by her] from kinsmou : so some maininin 3”) has 
expressly forbiddon it as contrary to tho law; and has 
himself explained its inconsistency with the sacred 
codos: “Tt is recorded in sovipture, without distinotion, 
that Menu distributed his heritage among his sonst * 
%, Therefore unequal partition, though noticed in 
codes of law, should not be practised, sinco it is disap- 
proved by tho world and is contrary 10 sovipture. Poy 
this reason, a restviclion is ordained, that brothyon 
should divide only in equal shares. 


” 





ANNOTATTONS. 


cortain countries, tho gold, the black kino, tho black produce of onrth, as 
Masha | and other dark-ooloured grain, or as black, iron, (for so somo in. 
terprot tho word ) apportain to tho oldost son; thé ear, and tho furniture in 
tho honge, or ulonsils such as stools aud tho like, holong to tho father; § tho 
jowels worn by her aio tho wife's, as woll as propotly which sho has 
roodiyod fiom tho fathor and other kinsmon, Suoh roapeotively ara the por 
tions of the eldest son, of tho fathor, and of his wifo, Subad hind and 
Wanavarra oiled by Baram-nwsrra, 


Among his sons] Batanenmarra reads pudvena “gon” in tho singula ; 
hub all copios of tho Mitaeshara and Subod'hini, which hayo hoon collated, 
oxhibit tho tom in tho plural (pulredhyah “rons 3") and ao deos tho 
Viramitrodaya, quoting this passage fiom tho Miturshara, 





* Vide supra, Boot 2. §10, 

4 A passage of tho Zuittiriya Voda, oited by Avasramya; ng hero romarked 
hy Banast-nrarra, 

J Phaseolus radiatus. 

§ Seo a difforont interpretation, Sect, 2. § 10 
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8, It has becn declared, that sons may part the offéels 
after the death of their father and mother. Tho author 
states an exception in rogard to the mother’s separate 
property; “The daughters share the residuc of thoir 
mothor’s property, after paymont of her debts.””* 

9. Let tho daughters divide thoiry mother’s offeois 
yomaining over and above tho dobis ; that is, tho resi- 
due after the discharge of the dobis contracted by tho 
mother, Ifonce, the purport of the preceding part of 
the toxt is, that sons may divide their mothor’s effects, 
which aro equal to her dobis or less than their amount, 

10. The meaning is this: A. dobt, incurrod by the 
mother, must be discharged by hor sons, not by hor 
daughters ; but her daughters shall take hor proporty 
romaining abave her debits; and this is fit; for by tho 
maxim “ A male child is procreated if the seed predo~ 
minato, but afomale if the woman contribute niost to 
the foetus ;’ the woman’s property goes to hor daugh- 
ters because portions of her abound in her femalo 
children; and the fathor’s estate goes to his sons, 
because portions of him abound in bis male children, 

11. On tho subject [of daughtors}] a special rulo is 
propounded by Gautama: * A woman’s proporty goos 
to hor daughtors, unmarricd, or unprovided,’{ [Tig 


’ 








ANNOTATIONS. 


8, Suns may divide their mother’s effects, which ave equal to her debls or 
Jess.) They may {ako tho goods and must pay the dobis. Bansan-nirarea. 

11, Unmarried or unprovided.] Tho toxt is oxplained otherwiko by 
Trvta-vaTaNa (U, 4. Beot, 2. § 13 and 23, oS 

Man ied and unman ied] Married significs espousod ; wamoried, maiden, 
Subod’ hint. 

Fndowodl and uncndowed) Endowed signifios supplicd with wealth; un- 
ondowed, unfurnished with proporty. Banam-niarra, 


* Yarwyawaror 1, 2. 118, | Barsw-virarra, 
{ Gautama, 28, 22, 
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meaning is ihis: if thore be competition of marriod and 
unmarried daughters, tho woman’s soparate proporty 
belongsto such of thom as aro unmarricd 5 or, amon; 
the marricd, if there bo competition of ondowed ant 
unendowed daughters, it belongs oxclusively to such ag 
are unendowed: and this torm signifies ‘ dostijute 
of wealth.’ 

12. In ansvwor to the question, who takes tho rosidue 
of tho mother’s goods, aftor payment of her dobts, if 
there be no daughter ? the author adds “* And tho issua 
succccds in their default.’* 

18. On failuro of daughters, that is, if thoro be 
none, the son, or other male offspring, shall lake 
the goods. 

This, which was vigh{ under the first part of tho foxt 
(“Let sons divide equally both tho effects and tho 
debts ;"t) is here expressly declared for the sake of 
greater perspicuily. 


SECTION Iv. 





Lifects not able to Partilion. 


1. The author oxplains what may not bo divided 
‘ Whatevor clse is acquired by the coparconcr himsolf, 
* without detwiment to the father’s ostate, as a presont 
“ from a friond, or a gift ab nuptials, doos not apportain 
* othe cohcirs, Nor shall he, who recovers hovecitary 
property, which had been takon away, give il wp to the 
“ parceners : nor What has beon gainod by scienco.’’} 

2. That, which had been acquired by tho coparcener 
himsolf without any dotrimont to the goods of his 
} Yido § 1, 


* Yagnyawatexa, 2, 118, a 
| Varrvajyanoya, 2, 119—~129, 


D 
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a 
fathor or mother; or which has been received by him 
from a friend, or obtaincd by marriage, shall not ap- 
pertain to the coheirs or brethren. Any properly, which 
had descended in succession from ancestors, and had 
been seized by others, and remained unrecovered by the 
father and the rest through inability or for any olhor 
cause, he, among the sons, who recovers it with the ac- 
quiesconce of the rest, shall not give up to the brethron 
or other coheirs: the person recovering it shall taka 
such property. 

8. If it be layd, ho takes the fourth part, and tho 
romainder is equally shafted among all tho brethren. 
So Sano’ ordains “ Land, [inhorited] in regular suc« 
cession, but which had beon formerly Jost and which a 
single [heir] shall recover solely by his own labour, the 
rest may divide according to their dno allotments, 
having first given him a fourth part.” 

4. In regular sucecssion.] Tere the word “inherited”! 
must be understood. : 

5. IIo need not give up to the cohoirs, what has 
been gained by him, through science, by reading tho 
scriptures or by expounding their meaning: the acs 
quirer shall retain Such gains. 

6. Here the phrase “any thing acquired by himaolf, 
without, detriment to tho father’s estate,’ must be 
everywhere understood: and it is thus conneoted with. 
each membor of the sentences; what. is obtained from a 





ANNOTATIONS, 


4. Inherited must be understood] Tho author snpplies the deficteney in tho 
text cited by him. ‘The words “ in succession " avo in the toxt 5 ™ inherited” 
mueb bo understood to completo tho senso. Subod' hint, 

6, Any thing acquired by himself] Ther, aovording lo Bariw-nieatsa’s 
remark, oither a different reading is proposed ¢ ednehit for anyat,) ov an inter- 
protation of the words of the text, “ whatoyor olse ¢ anyut)” boing explained 
by ( otnehit ) ‘any thing.’ 
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é 
friend, without detriment fo the paternal estate; what 
in veceived in marriage, without waste of the patri. 
mony; what is redeemed, of the horoditary estate, 
without expenditure of ancestral property; what is 
gained by science, without uso of the fathox’s goods, 
Consequently, what is obtained from a friend, as tho 
yeturn of an obligation conferred at the charge of the 
patrimony; what is reecived ab a marriage concluded in 
the form tormed eure ov the tikes what is recovered, of 
the hereditary estate, hy the expenditure of the Lather’s 
goods; what is earned by science acquived at tho expense 
of angestral wealth ; all that anust he shaved with the 
whole of the brethren and with the father, 

7. Thus, sinee the phrase “ without detwiment to 
the father’s estate” isin every place wnierstood 5 what 
is obtained by simple avceplance, without waste of the 
patrimony, is liable to partition, Bul, if that were not 
understood with every member of the toxt, presents 


res 
ANNOTATIONS, 


Tt wsconnected with every other member of the sentgnee.] Move is impliod : for 
tho namo phraso is understood in eyory instaver, stated in othor codes, of 
soquisitions oxempt from partition, Subod ied, 

La the form tomed Aswa.) Vor, at snoh a marriage, wanlth is received 
fiom the bridegroom by the fatha or kinsmon of tho bride, Seo Munu, dab 

7, hus since the phrase Se.) A dilleront reading is notivod by Banas 
puatra Not thus ;” xe tad he instoadZof “Thus” tavha. TH igs (akon ag a 
distinct sontonce ; and is oxplainod as intimating, that, om tho other hand, 
amicable gifls and tho like, aequited withont detiimont lo the patrimony, aro 
not linble to partition, According to this reading and interprotution, that 
short acateneo belongs to the precoding paragraph. 

In the following sentonce there sooms to be another differenvo of realing, 
in tho phrase “ without waste (or with waste) of the patrimony.” But tho 
redding, which is vountouanced by the exposition given in the Subod Adu’, Wow 
beon preferred, 2 

Since the phrase “ without detriment to the father's estate.”] Since thet 
portion of tho text is applioablo to gifts and other nequisilions which are specie, 


tf] 
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from afriond, & dowry veceived al a marringo, and other 
particular acquisitions, need not have been specified. 

8, But, it is alleged, the cnumoration of amicable 
gifts and similar acquisitions is pertincnt, as showing, 
that such gains are cxempt from partition, though 
obtained at the exponse of the patrimony, Were it so, 
this would be inconsistent with the reccived practice 
of unerring person, and would contradict a passage of 
Naxrepa: “ ie, who maintains the family of a brothor 
studying science, shall take, be he ever so ignorant, a 
share of the wealth gained by science.’”’* Moreover the 
definition of wealth, nol, participable, which is gained 
by learning, isso propounded by Caryayana: * Woalth, 
gained through seience which was acquired from a 
stranger while receiving a forcign maintenance, is 
termed acquisition through loarning.”’ 

9. Thus, if the phrase “without detriment to {he 
fathor’s estate,” be takon as & separate sentence, any 
thing obtained by mere acceptance would be exempt 
from partition, contrary to establishod practice. 


agence eer eneennesenranirt neers emp renter 





« ,ANNOTA'TIONS, 


fied ag exompt from partition,. therefore, as thoso noquisitions mado at the 
charge of tho patrimony aro liable to be shared, so any thing obtained by 
mere neceptanos, not boing inolnded among such acquisitions, muat be subject 
to partition, though procured wilhoht use of tho paternal goody, Subod kink 

8, ds showing that such gains are exempt from purtition,| A difforenco in 
tho roading of this passago, bhajyadeut (in the ablative ease ) instoad bq/yat- 
away (in tho dative ), is montioned by Banim-Bravra; bat ho makes uo 
ditorence in. the interpretation. 

Would contradict a passage of Narada.) S1eco tho support of tho family is 
thore stated asa ronson for partaking of tho proporfy, tho right of participa- 
tion in the gains of seionco is founded on a speeial oanso ; and iy not anotural 
consequence of rotation as a biothor : and the gains of seienco are nebuntinally 
liable to partition, and nve theretore montionod as eveoplod fom distribution. 


* Nangpa, 13, 10, 
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10. This condition, that the acquisition he without 
detriment {o the patrimony,*] is made ovidont by 
Meno: What a brother has acqnived by lis labonr, 
without using the patrimony, ho necd not give up to 
the cohoirs ; nor what has beon gained by seience.’’} 

11. By labour] by science, war or the like, 

12. Ts it not unnecessary to declare, that effects 
obtained as presonts from friends, and obhor simtlar 
acquisitions made without using the patrimony, ave 
excmpt from partition: since there was no ground for 
supposing a partition of thom ? That what is acquired, 
belongs lo the acquirer, and te no other person, is well 
known: but a denial implies the possible supposition of 
the contrary. 

18. Lore a certain writer thus states grounds for 
supposing a partition, By interpreting Lho text, “ Aflor 
the death of the futhor, if the eldest brothor aequire any 
wealth, ashave of that befongs to tho younger brothors; 
provided they have duly cultivated seienco 3? in this 
manner, ‘ if the eldest, youngest, or middlemost, aequiro 
property before or afler the death of tho fatha, a shave 
thal aceruc to the rest, whethor younger or older 
grounds do exist for supposing friondl¥ prosents and the: 
like to bo liable to partition, whether ov not tho father 
be living: that is accordingly denicd. 

14. Tho arguinent is erroneous: since there iy not 
hore a denial of what might be supposed ; bit the text 
is a recital of thal which was demonsteatively uo: for 
most Lexis, cited under this head, aro nove recilils of 
that which is notorious to the world, 

15. Or you may bo salisfed with considoving it as 
an exception 1o what is suggested by another passage, 
** All the brothren shall be equal sharors of that whioh 


* Subod' hint 

feMunv, 9, 208. The closo of this passage is road diffesently by Cunnrca 
BUATTA, JIMUTA-VATIANA &¢, Bee JINULA-yanana, Ch, 0 Sout. 1§3 

| Munv, 9 204, 


spor. IV. ON INHERITANCE, 87 


is acquired by thom in concort :”* and ib is therefore 
a mere error to deduce the suggestion from an indefi- 
nite import of the word “ eldest” in the text before 
cited (§ 18). ‘Mhat passago must be interpreted as an 
exception to tho goneral doctrinc, deduced from texts 
concerning friendly gifts and the rest, thal they are 
exempt from partition, both before the father’s death 
and after his demise. 

16. Other things exempt from partition, have been 
enumerated by Marnu; “ Clothes, vehicles, ornaments, 
prepared food, wamen, sacrificos and pious acts, as woll 
as the common way, sare declared not liable.to 
distribution.” + 

17. Clothes, which have been ‘worn, must not be 
divided. What is usod by cach person, belongs 
exclusively to him; and what had been worn by the 
father, must be given by brethren parting after tho 
father’s deceaso, to tho person who parlakos of food 
at his obsequics: as directed hy Vrisaspart; “ The 
clothes and ornamonts, the bed and similar furniture, 
appertaining to the father, as well as his vehicle and 
the like, should be given, alter porfuming them with 
fragrant drugs ahd wreaths of flowers, lo the porson 
who partakes of tho funeral repast.” But now clothes 
aro stbject to distribution, 

18. Vehicles ] ‘The carriages, as horses, litters or tho 
like. ILore also, that, on which cach person rides, belongs 
exclusively to him. [ut tho fathor’s must be disposed 


Sn er atcnrern ner neintntntemtnts 


ANNOTATIONS. 


18, Lhe number boing unogual,] Inequality horo signifies insufloionoy 
for ahaiea; not impaity of number, And this is fit Supposo threo hornes, 
and threo sons‘ sinco the numbor is adequate to the alletment of sharer, 
the horses may be divided. Supposo four horses and eithor threo or Avo 
sons: ainoo the horses do not answer to tho number of cohcina, and aannot 








*Varrasrart olfed in tho Rotnacara. | Min, 0, 249, 
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of as directed in regard to his clothes, It the horsog 
or tho like be numerous, thoy must be distributed 
among ooheirs who live by tho salo of them, If they 
cannot bo divided, the numbhor being mequal, they 
belong to the eldest brother: as ordained by Mayu; 
Let them nover divide a single goat or shoop, or a 
singlo beast with unclover hoops: asingle goat ov shop 
belongs to tho first born.’”* 

19, ‘The ornaments worn by cach person are oxclu. 
sively his. But what has not been used, is common 
and liablo to partition, “ Such ornaments,-as aro Worn 
by women during tho life of their husband, the heirs of 
the husband shall not divide among themselves: thoy, 
who do so, are degraded from their tribe.’ t Lt appears 
from the condition here specified (such ornaments as 
aro worn,”) that those, which are not worn, may be 
divided. 

20. Prepared food, as hoiled rico, sweet cakes and tho 
like, must be similarly exempted from. partition, Such 
food is to be consumed according to circumstances. 

21. Water, ora reservoir of it, as a woll or the like, 
being unequal [tothe allotment of sharos,| minst not 
be distributed by means of the value? but is lo bo used 
[by the cohcirs] by turns. : 

22. The women or female slaves, being unequal fin 





ANNOTATIONS, j 


be distributed into shaves in their kind, and since a distribution ly moans 
of the valuois forbidden, and tho cnttlo is dirceted to ho given to the oldest. 
brother, tho horses may bo divided ao far as thoy aro adgquato to the shares, 
and the surplus shall bo givon to tho eldest. Throughout (his title, imparily 
must be so understood. Subod’ Aint. 

21," Being unequal.) It is thas hinted, that, if the numbor bo adequate, 
partition takes place, Banaa-puatra, 

22, TPomen connected.” | Enjoyod, or kopt in conoubinnge. Subod' dina 








* Moxv, 9. 110, } Menu, 9, 200, 
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a 
number, tothe shares,] must not be divided by the 
value, but should be employed in labour [for the coheirs] 
alternately. But women (adultoresses or others) kept 
in concubinage by tho father, must nol be shared by 
the sons, though equal in number; for tho text of 
Gavrama forbids il. ‘No partition is allowod in the 
case of women connected [with the father or with one 
of the coheirs].’”’* 

23. The tern yogacshema is a conjunctive compound 
resolvable into yogu and eshema. By tho word yoga is 
signified a chuse, of obtaining something not already 
obtained : that is, a sacrificial act to be performed with 
fire consecrated according to the Veda and tholaw. By 
the term oshema is denoted an auspicious act which be- 
comes the means of conservation of what has been ob- 
tained: such as the making of a pool or a garden, or 
the giving of alms elsewhere {han at tho altar. Both 
these, though apportaining to the father, or though 
accomplished at the charge of the patrimony, ave indi- 
visible; as Lavaacsur declares. ‘The learned have 
named a conservatory act esheen«, and a sacrificial one 
yoga ; both arc pronounced indivisible : and so are the 
bed and tho chait”’ 

24. Some hold, that by the compound term yogu- 
eshemu, those, who effect sacrificial and cousorvatory 
acts (yoga and eshema), ave intended, as the king’s 
counsellors, the stipendiary pricsts, and tho rest. 
“Others say, weapons, covtails, parasols, shoes and 
similar things, avo meant. 





ANNOTATIONS. 


Fomalo slaves, boing taken for enjoyment by any one of the brethren 
or coheira, belong oxclusively to him. IAraparra on Cauratta, 

24, «Some hold. | Tho interpretation, givon by Mun’uartvmt and the 
Calpatarn, is stated, Baraw-Bararea, 


* Qaurama, 28. 43, 
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#5. ‘Tho common way, or road of ingvoss and ogress 
to and from the houso, garden, or the like, is also 
indivisible. 

“96. Tho exclusion of land from partition, as stated 
by Usanas, (‘ Sacrificial gains, land, written oon. 
menis, prepared food, water, und women, are indivisible 
among kinsmon oven to tho thousandth  dogreos') 
bears reference to sons of a Brehmuna by women of 
the militery and other inferior trihos: for it tg 
ordained [by Varrtaspan :] “Land, obtained hy accopt. 
ance of donation, must nob be given tothe son of 
a Cshatriya or other wifo of inferior tribe:  evon 
thongh his father give il to him, tho son of the 
Brahmani may resume it, whon his fathor is dead.’* 

27. Sacrificial gains | acquired by collicinting at 
roligions ceremonies. 

28. Whatis obtained through tho father’s favour, 
will be subsequently declared oxempt from partition 
The supposition, that any thing, acquived by trans. 
grossing rostrictions xegarding (ho modo of acquisition, 
is indivisible, has been already refuted} 

29, Jt is settled, that whatovor is acquired at tho 
charge of the patrimony, is sitb}cct to partition, 
But the acquirer shall, in such a caso, haye a double 
share, by the text of Vasrsirv’ia, “Ho, among thom, 
who has mado an acquisition, may take w double 
portion of it.’ § 

80. Tho author propounds an oxanption to thik moxt 
im. * But, ifthe common stock be improved, an. equal 
division is ordained.” || ; 





ANNOTATIONS, 


29, He, among them.) Among the brethron, Subad’itnt, 





* This iso passage of Viritaspart, according lo tho remark of Banas 
Bravra; and itis cited as auch by Jrcvra-varays, G0. § 10. 
+ Scot, 6. § 18—16, t Soot 1, § 16, § Vasrsreis, U7, 42, 
| Yarnvawareya, 2, 121, 
aD 
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81. Among unsoparated brethren, if the common 
glock be improved or augmented by any one of thom, 
through agriculture, commorco or similar mcans, 
an equal distribution novertheless takes placo; and 
a double share is not allotted to the acquirer. 


os 
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igual vights. of Futher and son tn properly ancestral, 

wn 

1. Tho distribution of the paternal cslate among 
sons has been shown; tho author next propounds 
a special rule concerning the division of the grand- 
father’s effects by grandsons, “© Among grandsons 
by different fathors, the ajlolment of shares is 
according to the fathers.”* 

2. Although grandsons have by birth a rvighb in 
the grandfathor’s estate, equally with sons: still the 
distribution of the grandfather’s property must he 
adjusted through thetr fathor, and not with reference 
to themselves, ‘Tho’ meaning hore oxpressed is this: 
if unseparated brothers die, leaving male issu; 
and tho number of sons bo uncqnal, one having tivo 
sons, another three, and a third four; tho two xeeeiye 





ere rte err ere tte nanereneemae inet 
ANNOTATIONS, 

1, Grandsons by different futhers.] Children of distinel fathors ; meaning 
sons of brothars, Anothor reading also oosnrs: pramita-pitricanam “ whoso 
fathers ave deceased,” instead of anecea-ptricanam “© whoso fathers are 
different.” Subod hint, 

Baram-naATra notices another yaiation of the reading, bul with disnp- 
probation; aneca-pitryacunam. Tb intends the samo meaning, though 
inncowrately expressed, 





* YAINYAWATOYA,2: 121, 
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a single shave in sight of their father, the ofhor throg 
dake one share appertaining to their father, and the 
remaining four similarly obtain oue shave duo to thoiz 
father, So, if some of the sons he living and some 
have died Jcaving male issue; tho same method 
should be observed: the surviving sous take thofe 
own allotiwents, and the sons of their deeeased hyo. 
thers veevive the shares of thelr own fathers respec. 
tively. Sueh is the adjustment prosoribed by tho loxt, 

8. Uf the father be alive, and separvato from the 
vrand{ivther, ov if he have no brother, a® partition of 


& 


aren cermin tmntennnneeniom isnt emianatanetin, 
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Be Up he be deceased} A variation in tho veuding and punotuation of 
tho passage isnoliecd by Batam-nuarirs cbhega asi Phviyamaney apitart 
pibita bhaga calpanolyuctatioat, Gustoud of rcibhago wWusti ; at hriyamang 
pitare paite So.) © partition would not tike place, if he bo living, sines 
ibis diverted that sharoy shall bo alloblad in right of tho futher, if ho bo 
icecased.” 

Lo obraate this doubt the author says. | Tf tho father be alive, and separated 
Jrom his own father, or il; bomg an only son with no hrothors to partioipate 
wth Jum, ho be alivo and not separated Lott Ws own father; then, 
sinee in the fist montioned ease he is spparale, no partloipation af tho 
giandson’s own fathor, an the  grandtuther’s estate, ean be supe 
posed, und fhorefore as well ay beewin hos nueviving, — the 
guandion eumol be suppowi entitled ta share tha ginndiivthow’s 
opaty, since the tulouncdiete person ohah nats hia bile: and, in tho second 
case, althongh the giandson’s own father have pretongiony to tho pro. 
perty, since he is not separatcd, still tho partivipation of tho grandson in his 
giaudfathor’s estate camot be ynpposed, for his own fathor is living + honeo 


no partition of the giandfathor’s eifooets, with tho grandson whose father is | 


living, ean tuko place in any chowmetanecs, Or, admilling that suoh partition 
may be made, broause he has avight by bith; still, as tho fathor’s super 
riority is appmont, (sineo a distibution by allotment to him i» divested, when 
he is deceased; and that is moro assuredly iequisile, if ho ho living) it 
tollons, that partition tikes place by the fathgr's ehotee and that a double share 
halongs to hin Surbod" Aine, 
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the grandfather's estate with the grandson would ‘nal 
take place; since it has heon directed, that shares shall 
be alloticd in right of the father, if lie be doceased : ov, 
admitting partition to take place, it would be made ac. 
cording to the pleasure of the (uther, like a distribution 
of his own acquisitions; to obviate this douht the 
author says; “ For the ownership of father and 
son is the same in land, which was acquired hy the 
grandfather, “or in a corrody. or in chattels | which 
belonged to him.” ]* 

4, Land]*a rigo ficld or other ground. A corrody | 
So many leaves receivable from a plantation of betle 
pepper, or so many outs from an orchard of areca. 
Chattels] gold, silver, or other movables, 

5. In such property, which was acquired hy the 
paternal grandfather, through acecpianee of gilts, 
or by conquest or other monys fas commerce, agricul 
ture, or service, + iho ownership of Sither and son is 
notorious: and therefore partition does tale place. 
For, ov because, the right is equal, or alike, therefore 
partition is not restricted {to be made hy the tiiher’, 
choice ; nor has he a double share, 

G. TLonco also it is ordained by the precoding toxt, 
that “the allotment of shares shall be aceordine (o 
tho fathers ,” ( § 1.) allhough the vieht be equal 

7 Tho first text “ Whon the father makes a parti. 
tion &¢,” (Scot. 2 § 1.) relates to property acquived by 


ANNOTATIONS, 





fur tha ownership of father and son] Tho Calpatera and Avvervnes wat 
Pho owneiship of both fathor and son” instond of & Kor the owner + 
ahip of fathor and soni” chadhayok instead of hair hi, 

4. Betla pepper.] Piper betle. Livny. Bele leat 
Alveoa.)] Aveca Faufel. Gown, Setle-nut. 


* YAINVAWALGYA, 2. 122, 
{ Baraat-marra, 
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the’ fathor himself. So docs that which ordaing a 
double share: “ Let tho father, making a partition, 
yeserve two shares for himself.”* ‘The dependenco of 
sons, as affirmed in the following passage, “ Whilo both 
parents live, the control remains, oven though they 
have arrived at old age ;”"t must relate lo cllecis ac. 
quired by the father or mother. This othev passago, 
“Thoy have not powor over it (the paternal estato) 
while their parents live ;”} must also bo reforred to tho 
same subject, 

8. Thus, while ‘the mother is capablo of heaving 
more sons, and the fathor retdins his worldly affections 
and does not desire partition, a distribution of tho 
grandfather’s ostate docs nevertheless take placo by 
the will of the son, © 

9, So likewise, the grandson has a right of prohibi- 
tion, if his unseparated fether is making a donation, or 
asale, of offects inherited trom tho grandfather : but 
he has no right of interference, if tho effects were 
acquired by the father. On the contrary, he must aequi- 
esce, because ho is dependant, 


10. Consequently the differenco ts this: although ho 
have a vight by birth in his fafhor’s and his grand. 
father’s property ; still, since, hois dopondant on his 
fathor in regard io the paternal estate and sineo tho 
father has a predominant intovest as it was acquired by 
himself, the son must acqnicsco inthe father’s disposal 
of his own acquired proporty : bul, since hoth havo in- 
disoriminately aright in the grandlathor’s ostalo, tho 
son hasa power of intordiction [if tho father bo dis- 
sipating the property.$] 





* Narmpa, 18. 12. 
_ 1 Tho vomainder of this passage has not boon found; nov is tho loxt cited 
in othor compilations, Banan-niraara agoribes ib to Muxu 5 bubit is nob found 
an his instilutes. 

{ Mrnu, 9 204, 

§ Subod’ hint, 
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11. Menu likewise shows, that the father, however 
reluctant, must divide with his sons, at their pleasure, 
the offects acquired by the paternal grandfathers; de- 
claving, ashe docs (“Ifthe father recover paternal 
wealth not recovered by his coheirs, he shall uot, m- 
less willing, share it with his sons; forin fact ib was 
acquired by him :”)* that,*if the father recover pro- 
porty, which had been acquired by an ancestor, and 
taken away by a stranger, but not redeemed by the 
grandfather, he need not himself share it, against his 
Inclination, With his sons; any more than he need give 
up his own acquisitions. ° 





02 0: 


SECTION VI. 





Rights ofa posthumous son and of one born after the 
partition, 


—00—>00— 


1. Wow shalla share be allotted to a son born 
subsequontly to a*partition of tho estate? The author 
replics “ Whon the sons have heon separated, ono who 
* is [allorwards] born of a woman equal in class, shares 
“the distribution.” + 

2. The sons boing separated from their father, one, 
who shall be afterwards horn of a wifo equal in class, 
shall shave tho distvibulion. What is distributed, is 
distribution, moaning the allotments of the father and 





ANNOTATIONS. 


2, If there be no daughter.) But, if there bo a daughter, the son docs not 
fake his mother’s portion, Subod’ hint. 


“W Muwa, 9. 209, 
| Yasrvavaneyva, 2. 123, 
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mothor: he shares that; in othor words, he obtaing 
after [the demise of *] his parents, hoth their portions ; 
his mother’s portion, howover, only i thero he no 
daughtor; for it is declared thal © Daughters share 
“dhe vesidue of their mother’s property, after paymont 
of her debts.+ . 

3. Buta son by a woman of adifforont (rihe, veecives 
morely his own proper share, from his father’s estate, 
with {he whole of his own proper shave, from his 
father’s estate, with the whole of his mother’s property, 
if there be no daughter. }] e * 

4, The same rule is profounded by Muyu: © A 
son, born after a division, shall alone take tho parental 
woalth.’§ The term parental (pilryam) must be here 
intorpretod ‘appertaining to both fathov and mothor ? for 
it ig ordained that “A. son, born before partition, has no 
claim on the wealth of his parents; nor one, begotton 
afler it, on that of his brother.” |] 

5. Thomoaning of tho text is this: one, born pro 
viously 1o the distribution of tho estalo, has no properly 
in the share allotted to his father and mother who aro 


seer men terrence partes 
ANNOTATIONS. 


3. ZLis awn proper share.] Seo Kootion 8. ' 

Lyon his father’s estate| Batsa-wvres here notices & different roading ; 
palryan in tho acousalive, for wit dyad in the ablative; and allorwards, wate fean 
 matormal” for meted “his mothers? ‘The sonse is not matorially affected 
by thoso yatiations. 

4, On the wealth of has parents.) This passuge, being road differently by 
Towra-vadand (Ch. 7. § 4), who writes pilryo © parental of putornal? 
instead of pitroh © of both pavonts,” is not less ambiguous aevording to tho 
vending, than the toat sited fram Muxv. 

5. Ju the shave.) Baniot-ni rea vensnres another reuling, adbhage | in 
the division,” for bhage “ in the share”? 





* BaLA-BUATrs, 

{ Yarvyawuexs, 2, 118, Vide supra, Sect, 3, §8, | Subud Adri, 
§ Menu, 9, 29¢, 

{) YRue rant 
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separated [from their cldor children*] ; nor is one, Worn 
of parents separated [from their children], a proprictor 
of his brother’s allotment. 

G, Thus, whatever has been acquired hy the father 
in tho period subsequent to partition, belongs entirely 
to the son born after separation. Mor it is so ordained : 
« All tho wealth, which is acquired by the Lather him- 
solf, who has made a partition with his sons, gocs Lo 
the son begotten by him after the partition : those, born 
before i, ave declared to Lave no right.’’F 

7 But tho sgn, born subsequently to the separation, 
must, after the death of his father, share the goods 
with those who reunited themselves with tho father 
aftor the partition: as directed by Menu; “ Or he shall 
participate with such of the brethren, as are rouniled 
with the father. ¢ 

8 When. brethren have mado a partition subse. 
quontly to their father’s demise, how shall a sharo be 
allotted to a son born afterwards? The author replies 
« His allotment must absolutely bo made, out of the 
* visiblo ostate corrected for income and expenditure.’§ 

9, A share allotted for one who is born iter a separa. 
dion of tho brethten, which took place stubseqnently to 
the death of the father, ata time when tho mothor'’s 
prognancy was not manifest is “his allotment.” But 
whence shall it be taken,? ‘The author replies, “from thy 








ANNOTATLONS. 


8. Lhsalutely.] Tha particle va is here employed aflirmatively. Tho 
meaning is, that an allolment for them should he made ouly from the visibly 
sstato vorteetol for income and exponditure. Sabad hint, 

9 His attkuent.{ The pronom “his” refers to the son born after 
partition, Subod hint, 


* DATAM-RIT ECA, 
1 Vittaspvu, seo Timors-v vasa, Che 7. 96, | Manav, 0, 246, 
§ Yixyawaiera, 2, 1b), 
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visible estate” reccived by the brethren, * corrceted Lor 
income and expenditure.” Ineome is tho daily, monthly 
or annual produce. Liquidation of debts contracted by 
the father, is expenditure, Out of the amount of pro. 
perly corrected by allowing for both incomo and ox« 
penditure, a sharo should he takon and allotted to tho 
{posthumous son. | ne 
10. The meaning hore oxprossed is this: Tneluding 
in the scveral shares tho income thence arisen, and 
subiracting the fathor’s debts a small part should bo 
taken fvom the remainder of tho shares rospeolively, and 
an allotment, equal to their own portions,should ho thus 
formed for the | posthumous] son born after partition, 
11, ‘This must be understood to be likowiso appli- 
cable in the case of a nephew, who is boyn after tho 


PRR Sane nnneneneeennemrerunenairesemmtes 
ANNOTATIONS. 

Corrected for income and erpeaditure.] Ul agriculture or tho like hayo 
been practised by tho brotlion with theix several shares after separa. 
tion, tho gain is “income.” ‘Lhe payment of tho fathers doubly, tho 
support of theiy own families, and similar disbusomonts vonstiinte 
“ expenditme.” Counting the income in tho shards, and deluoting tho 
oxponditure from tho allotments, as minch as may ho in oavh inslangs 
proper, should be taken from cach pottion, aud an allotment be dius 
adjusted for a pregnansy which ovistod ab the momont of tho futher’s 
deceaso, as wellayat the timo of tho paitition, dhough nob then manifest, 
Subod hini, 

10. dneluding in the several shaves Se] Th ix tho patrimony though 
divided, as much as whon undivided. Sinco thon the ofkping, though 
yot in tho mother’s womb, is ontitled ton share of tho father’s goods, 
as boing his issne, thorefuro that offsping is ontitled to participato in the 
gain arising out of the patrimony. ITore again, if it bow malo vhild, ho 
has a right to an oqnal share [ with others of tho sumo olngy), Wal, if 
afemale ohild, sho portioipates for a quarter of tho share duo ton brother 
of tho samo rank with herself ‘This, which will bo subsequontly oxplained, 
should bo hore understood, Sudbad’hint, 

IL, Who was yet childless] This is according tv the roading and in 


mn 
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separation of the brethren ; the pregnancy of tho bro. 
ther’s widow, who was yet childless, not having been 
manifest at the time of the partition. 


12, But, if she wore evidently pregnant, the distri. 
bution should bo made, after awaiting hor delivery; 
as Vastsurua dircots, “ Partition of heritage [takes 
place] among brothers [having waited] until tho deli. 
vory of such of the women, as aro childless [but preg- 
nant]’* This text should be interpreted, ‘ having 
waited until tho delivery of the women who are 
pregnant *  s 





ANNOTATIONS, 


torpretation followed by Banaw-namirra, Wo notices, however, another 
voading, (aarajusya instead of aprajasi) which conneots tho epithet of 
“childless” with the bother. » 

12, Such of the women as are childless but pregnant.) Vaonnsrati-~Mrsna 
couneats tho word ‘ women” (or ‘wives’) with the torm ‘ brothers.” The 
Culpataru, and other compilations, also understand the wives of brothers 
to he moant; but in tho Smoete-chand tea tho passage is intorproted as roe 
lnting to tho widows of the fatha. All concur in explaining it nas meant 
of pregnant widows, 

This tort should ba interprefed.] Tho most natmal sonstiuction of tho 
original text is Partition of heritago is among brothers and women who 
avo childless; uutil the birth of issue’ Tho autora of the Culpaturs and 
Chintamani follow that intorpretation, and conclude that ‘a shave should 
© bo sob apart for the widow who ia likely to havo issua (boing anpposed 
©prognunt ): and, when she is delivered, the share ia aysignod to her son, 
©4f sho boar malo issue; but, if ason bo not boin, the share goos to the 
“brothvon, and the woman shall have a maintenunes.’ Tho author of tho 
Smrit-chand ica aoknowlodgos that to be tho natural constraction of tho 
words; but rejects tho consequent interpretation, because it contars n contra. 
divtion, and beeauso wilows avo not entitled to participate as heits. We ox 
pounds the iext, neuly as itis caplained in tho Afdceshara, viz, ‘Among 


Tho flux pat of tbis passage oonre ponds with atest of Vasi leew) 
institutes (17. 86.) ; but tho aoynol of 1618 not to be found ie that werk, 
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73. [thas been stated, that the son, born afier par- 
lilion, takes the whole of his father’s goods and of hig 
mother’s* Bnét if the father, or the mother, alfleo. 
tionately bestow ornaments or other presents ona sepa. 
rated son, that gift must not be resisted by the son bom 
after partition; or, if actually given, must not be 
rested, So the author doclares: © But effects, which 
‘have boon given hy the Lather, ov by tho mother, belong 
‘to him on whom they were bestowed.” + 

14, What is givon (whether ornaments or othor 
effects,) by the father and by the mofher? being sepa. 
vated from their children, to a son already separated, 
belongs exclusively to him; and does not become tho 
proporty of the son horn after the partition. 

15. By parity of reason, what was given to any one, 
before the separation, appertains solely to hin. 

16. So, among brethren, dividing (he allotment 
‘hoir parents who wore separated from them, alter 
demise of those parents, (ay may he done by the 
fhers, if there be no son born subsoquontly to tho 

ginal partition ;) what had heen given by (ho father 
and mother to cach of them, belongs severally lo cach, 
and is shared by no other. ‘This must be undorstood, 


6 
eed 





Soe n 


ANNOTATIONS, 


‘brothas, who havo cotinned to live togothor, until tho dolivery of (ho ohild- 
‘ less but pregnant widow, partition of horiluye takos plavo after (he bith of 
‘tho isie, when its se% 18 known; and doos not take plaoo fmmedintely aftor 
‘ the obseqnios,’ Viswrswina-nitati\, in tho Aadane-Pargate, oxhibits a 
similm intermotation ;  ‘ Partation takes place after awaiting the delivery of 
‘widows who aio ovidently pregunnt.’ 


* Video supia, § 1—-§ 7. | Yasrnyawaroya, 2. 121, 
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Shares allotted to provide for widows and for the nupli« 
als of unmarried daughters—The initiation of un- 
initialed brothers defrayed out of the joint funds. 


—0000— 


1. Whena distribution is made during the life of 
the father, the participation of his wives equally with 
his sons, has been directed. ( Ifhe make the allot- 
«ments equal, his wives must be rendered partakers of 
“like portions.”*) ‘Lhe author now procerds to declare 
thoir equal participation, when tho separation takes 
place after the demise of the father: “OF hoirs divid- 
* ing after the death of the father, let the mother also 
{ake an equal share.” + 

2, Of heirs separating alter the decease of the 
father, the mothor shall take a share equal to that of a 
son; provided no ‘separate property had been given to 
her, But, if any had been reacived by her, sho is 
entitled to halla shave, as will bo oxplained, | 

8. Tfany of the brethren be uninitiated, when the 
father dics, who is compelent to complete their 





ANNOTATIONS, 


2. Provided no sepurate property hud bean given.) Pecnline joperity 
of a woman ¢ Strid’hana,) Vide C. 2. Sect. 11. § 1. 

3. Taltiation.]  Sansema; a succession of rcligions riles commencing 
on tho pregnancy of the mothor and terminating with tho investitma 
of the saeadotal thread, or wilh the retin of the student to his lumily 
and finally his marriage, 





‘Becton 2. §8,  Yaswvawanoys, 2124, | Vide C. 2 Sout Us 63h 
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initiation ? The anthor replies: “ Uninitiated brothers 
should be initiated by those, for whom tho ceremonivs 
have been alxeady comploted.’’* 

4, By the brethren, who make a partition after 
the Asguias of their father, ihe uninitiated Dyrotherg 
should be initiated at the charge of the whole estate, 


5. In regard to unmarried sisters, the author states 
a different rule: “ But sisters should he disposed 
of in marriage, giving them as an allotniont, the 
* fourth part of a brother’s own share.” + 

6. The purport of the passages is “this: Sistors 
also, who are not already marricd, must he disposed 


ee -eel 
ANNOTATIONS, 


4. By the brethren who make a partition Se] By such, for whom 
all the initiatory ceromonios, ieluding marriago, havo been completed, 
Batam-Brraira. 

After the decease of their futher. ] In hike manner, whilo the father 
is living but disqnalificd by degradation from his tibo or other inanpneity, 
ifthe brethron be thomselvea the persons who muko the partition, the samo 
yale must be understood ia regard to tho initintion. of brothers at tho chargo 
of the common stook, Baraat-nirvers, 

6. Lhe purport of the passage is this.) A commentators disagroo in thoiy 
inferpretation of tho toxt, and a subtilo difloulty does arise, tho author provweds 
to show that his own exposition, and no other, conveys the reat genso of tho 
passage. ‘Luking tho phrase tho wninitiated should bo initiated” an hero 
understood fiom the preceding sontenee (§ 3), lo expounds tho texts Sisters 
also, who are not already married &o.’ 

Some thus iuterprot tho words ‘ own shavo:” ¢ Aflor assigning as many 
‘shares as thero are brothors, a quarter part should ho given toa alsier, 
‘out of their several allotmonts: so that, if thero bo two or moie sisters, 0 
* quartor of every share must bo given to each of them,’ 

But others thus expound thoso lorms: ‘Dedueting a quarter fom ench 
‘of their shares, dho brothors should give that toasister, Tf there bo two 





= Yarnyawarera, 2, 126, 
} Yaurvavatora, 2, 126, 
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of, in marriago, by the brethren, contributing a fourth 

art out of their own allotments. Jfence it appears, 
that danghtors also participale after the death of 
their father. JTcre, in saying “of a brother's own. 
share,” the meaning is not, that a fourth part shall 
be deducted out of tho portions allotted to each 
brother, and shall be so contributed; but thal the 
girl shall be allowed 10 participate for a quarter of 
such a share as would be assignable toa brother of 
the same rank with hersclf, ‘The senso expressed is 
dhis: if the emajden be daughter of a Bruhmani, sho 
has a quarter of so much as is the amount of at allot- 
ment for a son by a Brahmani wile. 


aaa ei a mas 








ANNOTATIONS, 


or moro sisters, thoy and their Inothyis shall respeatively take tho aumo 
‘sublraoted share Cand residue:] and no sepmate dcduotion shall bo mado 
¢ for onch.’] 

Both interprotations aro unsuitable: for, aormding to tho first, if there 
bo one brothor and seven ov cight sisters, * nothin witl remain for the 
brothor, ifn quarter must be given to cach sister; or, if there he one sister 
and miny brothois, tio sister has a greater allotment than a brother, ita 
quartor must be given to hor by cach of her brothers: and this is ingonsintont 
with o text, which indicates, that a daughter should have Jess Chan aaon. 


Under the second oxposition, if thoro bo ono sister and numerous Inothers, 
tho samo objvotion arisus, which was bofore stylod: ‘or, in tho ouso of ono 
brother and seven or oight sisters, suppose the amount of Inother’s sha 
to ho aaeshea, the quarter of that is very ineonsidanble, and the allo(ment 
of sharas out of it is still moro (rifling: the terms of the teat ' giving then, 
ag an allotment, tho fourth purt,” (§ 5) would bo impertinent; or, admitting 
that tho prevept is obsorved, still thore would he an ingonsistenoy, 


But, aovording to our method, sineo each sister has exnotly a quarter of a 
share, there is nuthiag contradictory to the terms of (ho (ext “a fowth part” 
($5), Subod'hint. 


.* I there bo four sisters, nothing will remain lov the brothrs if thero be 
agreater numbor, the atlotmont of a quarter to enoh is ampossible, G. 
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% For oxample, if a cortain person had only 
a Brahmant wile, and leaves ono son and ono daughters 
the whole paternal estato should ho. divided into two 
parts, and one sich parb be subdivided into tour; 
and, the quarter being given to the girl, the vemaindor 
shall bo taken by the son. Or, if thoeve be tivo song 
and one daughter, the whole of the father’s estate 
should be divided into three parts; and ono such part 
be subdivided tuto four: and, the quarter having heey 
given to the girl, the romaindor shall bo shared by the 
sons, But, if there be one son and, tive diughters, 
tho father’s property shouldehe dividod into thirds, 
and tivo shares be soverally subdivided into quarters; 
then, having given two [quarter] shaves to tho girls, 
the son shall take the whole of the rosidue. Tt innst 
be similarly undorstood in any caso of an equal or 
unequal number of brothers and sisters alike in yank, 

8 But if there be one son of a Brahmaniwilo and 
one daughter by a Cshatriye woman, the paternal 
estate should bo divided into seven paris; and tho 
three parts, which would he assignable to tho son of 
a Oshatriya woman, must he subdivided by four; then, 


ANNOLATLONS, 


1% Divided tata deo parts, aud ane such part oy intofour,) Tl Uo toxt 
wero nof so explicit, id might have boon rather goneluded, that tho oytate 
should bo divided into flve parts ; ono for the sister, and four for tho brothers 
whioh wauld bo exactly en allotment of n quarter of the amonnt of a bothor's 
shave toa sister. Rut, according to tho distribution oxomplified in tay (oxt, 
tha sister reocives ono quarter of that whieh she would have received, had sho 
beon male instead of female. It is, however, in tho inataneo flyst ptalod, a 
seveuth only of what her brother aeluatly reserves for himself, 

This is consonant to Mev'i vit’ u's interpretation of a parallel passngo of 
Menu :* where bo observes, that “if the matdon sistora bo numerous, the 
‘ portions aro"fo be adjusted atthe fowith part ‘of an allotmont for a brother 


* Vide infra, § % 
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i 
givin’g such fourth part to the danghter of the Cshalriya 
wife, the son of the Brahmani shall tako the residuo. 
Or, if there be two sans of the Brahmant and one 
daughter by the Cshalriya wife, the father’s estate shall 
be divided into eleven parts ; and three parts,which would 
be assignable to a son by a Cshalriya wile, must be 
subdivided by four: having given such quarter share 
to the daughter of the Cshatriya, the two sons of tho 
Brahmani shall share and take tho whole of the 
remainder, Thus the mode of distribution may be 
inferred in ay instance of an equal or unequal number 
of brothers and sisters dissimilar in rank. 

9. Nor isit right 10 interpret the terms of the 
text (“giving the fourth part? $6) as signifying 
‘ giving mouey siflicient for her marriage,’ by consider- 
ing the word © fourth” as indofinite, Wor (hat contra- 
dicts the text of Menu “ ‘To the maiden sisters, Jet 
their brothers give portions out of their own allotments 
respectively : 10 cach the fourth part of the appropriate 
share; and they, who refuso to givo it, shall be 
degraded,”’# 





ANNOTATIONS, 


of the samo clogs: thas the meaning is, let the son tako threo party, and leb 
‘ tho damsel take tho fourth,’ 

9. Hor har mary iuge.)  Sansoura (§3,) signifies, tn this instance, marriago t 
since tho provious sciomonies avo not performed for females, but only for mule 
childron. Subod'hint $e. 

Out of their own allotments respecticely,”] A differonco in a reading of 
this passago is remarked in tho notes on Jumera-vairaNa (CG. 3, Scot. 2. § 86), 
A further vmintion occurs in the commentary by Mrv’narr’nrt, who reads 
Swoubhyah swabhyak “to vhciv own sisters; that is, ‘sisters of theie own 
olassos respectively.’ 

“ To each tho faurth part of tho appropriute share”) This part of the text 
is understood diforontly by Jucuva-vairana. G8, Sect. 2. § 36, 





* Meu, OF 118, 
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to. The sense of this passage is as follows. Brothers, 
of the sacerdotal and other tribes, should give to thete 
sister belonging to the sane tribes, portions out of 
of theiy own allotmonts; that is, out of tho shareg 
ordained for persons of thoiv own rank, as subse. 
quently explained.* Thoy should give fo cach sistog 
a qnarteer of theie own respective allotments, [4 ts 
nol mer, thitaquuty should be deducted from, 
the shave of cach and he given to the sister, Bul, to 
each maiden, should bo severally allotted the quarter 
ofashare ordained forason of the gainer class, The 
mode of adjusting the diviston, when the rank ig 
dissimilar and the mumber unequal, has been sated: 
and the allotment of such a share appears to ho indige 
pensably requisite, since the refusal of it is pronounced 
to be asin. * They who refuso to give it, shall be 
degraded,” (§9. ) ; 

IL, Tf it be alloged, that, hore also, tho mention of a 
qnarter is indeterminate, and the allotment of property 
sufficient to defray the expenses of ihe nuptials is 
all which is meant to be oxpressed: the answer is, 
no; for thoee is not any proof, that the allotment of 
a quarter of a share is indefinite in ‘both codes; and 
the withholding of it is prononnged to he a sin, 

12. As for what is objected by some, that a sistoy, 
who has many brothers, would ho greatly enriched, if 
tho allofment of 1 [fourth | | part were positively meant ; 
and that a brother, who has many sisters, would bo 
entirely deprived of wealth; tho consequenge iy obvit. 








ANNOTATIONS, 
11. Zn both codes.) Tn the teatot Yurrvawirexa and i dhabof Mia, 


SuboP hua, 
Pronounced to bea sin} Ta Misu's text. (§9.) Bar asenicares, 





* Sob 8 § 4 
4 Bsram-buatia, 


G 


SEOT, VIII. ON INILTERITANCE. b7 


ted in the manner before oxplained:* it is not horo 
directed, that a quartor shall ho dedusted ont of the 
brother’s own share and given to his sistor ; whenca 
any such consequence should arise. 

18. ILence the interpretation of Mun’ narcr’n who 
has no compeer, as well as of other writers, who concur 
with him, is square and accurate; not that of Bua~ 
RUCIE 

14, Therofore, aftcr the decease of , tho fathor,"an 
unmarricd daughter participatos in the inheritance. 
But, before his sdemise, she obtains that only, what- 
ever it be, which her fathor giyos; sinco thoro is no 
special precept rospecting this casc. Thus all is uncx~ 


ceptionable. 


— 


SECTION VIII. 





Shares of Sons belonging lo different tribes. 
00 500—— 


1. Tho adjustment Of a distribution among brothors 
aliko in rank, whother made with cach othor, or with 
their father, has been propounded in precoding pas- 





ANNOTATIONS, 
18. Iho has no compeor.] Who is independont of contiol. BALAat-DITATTA. 
‘This commoniator trots Asahaya as an opithot of the author next named 
(Mro’irvrrvacr ) The woud ooawa, howover, as a proper namo im the Virada~ 
ratnacar a, in commonting ona passago of Muxv (9, 165.) Tho moamng may 
bo that ‘tho opimton of Asiiya, Mrpsrarmnt, end tho reat w acomate . 
not that of Brranvent,’ 


736 
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sagos (* When the father makes apartition &o,’), 
The author now deseribes partition among brethren 
dissimilav in class: “ he sons of a Brahmana, in the 
sovoral tribes, have four shares ox threo, or two, or one; 
the childron of a Cshaériya have threo portions, oy 
two, or onc; and those of a Vaisya tako two paris, 
or one.’ + 

2. Under ihe sanelion of the law,} instances do 
occur of a Brahkmana having four wives; a Oshatriya 
three; Vaisya, two: but a Sudra, one. In such casos, 
tho sons of a Brahkmana, born to him,by svomen of the 
sevoral tribos, shall have four shares, three, tio, or 
one, in the order of these tribes, 

8. The several tribes (varnasas) | Women of the 
different classes, the sacerdotal and the vest, hore 
signified by the word tribe (varna.) Tho tormination 
sas, subjoined to noun in tho singular number and 
locative or other case, bears a distributive sense, con. 
formably with tho grammatical rulo.§ 

4. The meaning here expressed is this: Tho sons 
of a Brahmana, by a Brahmani woman, take four 
shares apiece: his sons by a Cshutriya wile, roccivo 





ANNOVAINLONS, 


Mow vr’ is a aclobrated commontator on Minus and his oaposition 
of Muxv’s tort (§ 0.) agrees with tho author's oxplanation of Yanvyvas 
watoya’s (§ 6.) 

Brranvess, an anoiont author, probably maintained the opinion and inter 
protation which aro yofuted in the prosont Section, 

2, Undor the sanction of the law.] Tho initial words of a pnssago of 
Yasxyawatoya (1, 57, ) ave cited in tho toxt, for tho sanetion of tho pradtico 
hore noticed. 

3, Conformubly with the granmaticat rule.) Tho anthor quotes a rulo 
€ grammar, ( Pantyr, 5, 4, 43, ) 


* Seolion 2. § 1, } Yarnvawarera, 2. 126, 
4 Yarxxwatera, 1. 57, § Paniar, 6. 4, 43, 
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threo shares each; by a Veisya woman, two,; hy a 
Sudra, one. 

5. The sons of a Cshulriya, born to him by women 
of the soveral tribes, (for that is hero undorstood,) havo: 
three shaves, or two, or ono, in Lhe order of tho Lribos : 
that is, the sons ofa Cshalriyw man, by a Cshatriya 
woman, take three shares cach; by a Vuisya woman, 
two; by a Sudra wifo, one. 

6. Tho sons of a Paisya by women of tho sevorah 
tribes, (for here, again, tho samo term is undenstood, ) 
have two shtres, or one, in tho order of the classes; 
that is, the sons of a Faeya man, by a Palsye woman, 
take {wo shares a picce; by a Sudra woman, one, 

%, Since aman of tho servile tribe cannot have a 
son of a different class from his own, beeanse one 
wife only is atlowed to him, (for “a Sadre woman 
only must be the wifo of a Sudra man,?*) pavlilion 
among his childron takes place in the manner hofore- 
mentionod. 

8. Although no restriction be specified in tho text 
(§ L.), it must be understood to relate to property 
other than land obtained by the acceptance of a gilt, 
For itis declared [by Vrrmasrarrt | * Land obtained 
* by acecplanco of donation, must not be given to tho 
“son of a Oshatriya ov othor wile of inlevior lnihe: 
*oevon though his father givo it to lim, tho son of the 
* Brakmani may resume it, when his fathor is dead.” 

9. Since aceeptanco of donation is hero oxpressly 
stated, land obtained by purchase or similar means 
apportains also to tho son of a Cshadriya ov other 





ANNOTATIONS, 
4. Inthe manner beforementioned.] As Aireoled by the texly above 
cilod, ( Yasnvaw nova, 2. 115, and 118, Vido Soot, 2. and 3.) Sebo hin, 


* Munv, @. 1a, + BALAM-DHALLA supplies the author's nume, 
re 
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inferior woman, Jor tho son by a Stcdsa woman ig 
specially oxcopled (* The son, begotten on a Sudrt 
woman by any man of a twice-born class, is not, 
entitled toa shave of land.”’*) Now, if land acquired 
by purchase and similar moans did not belong to the 
sons of a Oshatriya or Vaisya wile, tho special oxcoption 
of a son by a Suda woman would bo impertinent, 

10. But the following text “ Thoson ofa Brahmana, 
or a Paisya, by a woman ofthe sorvilo class, shall not 
share the inheritance: whatever his father may givo 
him, let that only be his property :’+ Yelates to tho 
case where something, howevof incousiderablo, has been, 
given by the father, in his lifetime, to his- son bya 
Sudra woman, But, ifno alfectionato gift have beon 
bestowed on him by his fathor, ho participates for a 
single shaxo Le the movables ]. Thus there is 
nothing contradictory. 


rrr rere, 
ANNOTATIONS. 


9, Begotten ona Badri woman.) Sudri docs not horo benr its regular 
signification of ‘ wife of a Sudr@ man,’ but intongls a wifo of the rogenorato 
man, bong a Seda woman, Subod’ani and BaLaM-wtavta, 

Tho special oveeption of a son by a Budra* woman would he impertinont, | 
Sinco tho son of the Sudre is apooilteally oxcopted, it follows, that the sons of 
tho Cshat tya wifo and those of tho Vaiya do patioipate, Stubad Aint, 

10 Where somothing » +, has been given, ] Whore on allvotionate gilt 
hins been beatowod, In somo aopies, tho reading 1 wo i ( prasada-duddun 
in placo of pradaitam,) Barat-mraviia. 





* This also is a passngo of Viraspair, Sov Inu! L Lv AMANA “hd, § 2 
+ Muny, 6. 155, ee geen 
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SECTTON IX. 


Distribution of effects discovered after partilion. 
—0000——~ 

1, Something is here added respecting the residue 
after a gonoral jlistribution of tho ostale. floats, 
which have boon withheld by one coheiy from another, 
and which ave discovered after tho separation, let them. 
again divide in equal shares: thisis a sottled rule.”* 

2. What.bad been withheld by coparcencrs from 
each other, and was not known at the timo of dividing 
the aggregate estate, they shall divide in equal propor- 
tions, whon it is discovered aller the patrimony. 
Such is the settled rulo or maxim of tho law. 

8. Hero, by saying “in equal shares” tho author 
forbids partition with deductions. By saying “ lot 
them divide,” ho shows, that the goods shall not be 
taken oxclusively by tho person who discovers them. 

4. Sineo tho toxt,is thus significant, if doos not 
imply, that no offenco is committod by ombozaling tho 
common. property. 

5. Isit not shown by Munu to bo an offenco on 
the part of the oldest brothor, if ho appropriate to hin- 
sel! common proporty; and nob so, on tho part of 
younger brothers? “ An oldest brother, who from 
avarice shall defrand lis youngor brothers, shall forfeit 
tho honours of his primogeniture, be deprived of his 
[additional] share, and be chastisod by the king.’+ 

6. That inference is not correct; for, by pronounc- 
ing such conduct criminal in an elder brother, who is 





A_. a eee nN A me Rat 
* Yasnvawanoya, 2, 127, 
t Munu, 9. 213, 
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independent and represonis the fathor, it is more 
assuredly shown (by the argumont oxcmplified in the 
loaf and staff) to be criminal in youngor brothoys, 
who are subject to the control of the cldost and hold 
the place of sons, Accordingly il is declared [ in tho 
Vede* ] 10 ho an offence without oxception or disting. 
tion : * Ifhn, indeed, who doprivos an heir of his right, 
share, he docs certainly destroy; or, if ho dostroy not 
him, he destroys his son, or elso his grandson,” } 

4. Whoever dcbars, or excludes, from participa. 
tion, an heir, or person entitled to a shove, and doos not 
yield to him his due allotmont ¥ he, being thus debarred 
of his sharc, destroys or annihilates that person who 
so debars him of his right: or, if he do not immedi. 
ately destroy him, ho destroys his son or his grandson, 

8 It is thus pronounced to ho criminal in any 

orson to withhold common proporty, without any 
Viatinotion of eldest f or youngest. ] 

9. Itis argued, that blame is not incurred by one 
who takes the goods, thinking thom his own, nndoy tho 
notion, that the common proporty appertains also to him, 


10. That is wrong. [Jo docs inew blame: for, 
though hoe took it thinking if his own; still ho has 
taken tho property of another jorgon, contrary to tho 
injunction which forbids his so doing. 


stn atenenensninatinesee 
ANNOWVATTIONS. 


8, By tho argument oxamplifed in the lonf mud staf.) Tha nally to which 
4 lonf is attachod, bo taken away by thiovos, it is inferred, that aamadly 
tho loaf also hag beon stolen by thom, f Soin the case wndox consideration, 
if tho oldest, who is independent and rcprosouts tho fathor, bo oriminal 
for withholding the goods, tho samo may surely bo alllymed concerning 
tho sest, ub they doa, Sudo dint, 





* BALAM-BITATLA, 
4 A passago of the Vede, as obsorved by BALAM-BITALIA. 
ft Soo JrturaA-vAWANA, 2, 25. G31, 1d 
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11. Asin answor to a proposed solution of a diff. 
culty ‘Tfan oblation of green kidney beans * be not 
procurablo, and black kidney beans + be used in their 
stead, by reason of tho resemblance, the maxim, which 
prohibits the cmploymont of these in sacrifices, is not 
applicable, because they wore used by mistako for 
ground particles of green kidnoy boans;’ it is on tho 
contrary maintained, as the right opinion, that, 
‘although the ground particles of grcen kidney beans 
be taken as being unforbidden, still the ground particles 
of black kidney, beans are also actually cmployed: and 
the prohibitory commartd is consequently applicable 
in this case,’ 

12. Thorefore it is ostablished, hoth from the lettcr 





ANNOTATIONS. 
UL. Asin answer toa proposed solution.] The author hero adduces an 


example of reasoning from tho Mimansa, inthe 6th book (Ad hyaye, ) 3d 
seetion ( pada J) and 6th topick ( ad’hicarana, ) Subad'hint. 


Tho black kidney bean, with cortnin other hinds of ginin, is deolarod 
by o passngo of the Fede unfit to bo usod at sacrifices. An oblation of gicon 
kidney beans, by anothor passngo of the samo, is directed to bo mado on 
evrlain oocasions, Tf thon tho sgioon soil bo not procnrablo, may tho black 
icind bo used in ils stead? ‘Tho solution first proposod is, that tho black sort 
may bo substituted for tho groon kind, in liko manner aa wild rivo is geod in 
place of tho. cultivated sort; nnd, in answer to the argument drawn fiom 
tho spooial prohibition, it is protonded, that iho prohibition holds against 
tho uso of tho black kidney bean as such, and not against 11s uso waon giound 
particles of this and othor sorts aro takon with particles of grocn kidnoy boans 
as boing unfoibiddon. But the correct and demonstrated opinion is, that 
the black kind is altogothor unfit to bo used at sror‘fices, boing oaprossly 
prohibited: 1ts particles, therofore, although intormixed with othor soils, mo 
. to be avoided ; and for this reason they must not bo used as a substitute for the 
other kind. Sudod@’hiné and Baraw-niraria, 


- Mudya: Phasoolns Mungo 3 geen kidney beans. 
4 Aludgs: Phaseolus Max, v. radiatus: black kidnoy beans, 
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y ‘ ; 
of the law and feom reasoning, that an offence is 
commilted by taking common property. 


00 


se 


SROTION X, 








Rights of the Dwyamushyayana or son of two fathers, 
—00 Teo 

1, Intending to propound a spocial allotment fox 
the Dwyamushyayana (or son of two fathors,) the 
author previously dosoribes that rolation. “A. son, 
* jegolton by ono, who has no malo issue, on tho wile 
“of anothcr man, undor a legal appointment, is law- 
“ fully heir, and giver of funeral oblations, to both fa- 
“ thors.”?* 


2. A-son, procreated by tho hushand’s brother or 
other person (having no malo issuc), on the wife of 
another man, with authovity from venerablo persons, 
in the manner before ordained, is heir of both'tho na. 
tural father and the wifo’s hushand: ho is successor 
to their oslates, and givor of oblations Lo them, accor. 
ing to law, . 


_.oterteeevennerrarenatnntassinansnteminnnsontitinanttninmmsiatey tees 
ANNOTATIONS, 


1, Deyamuashyayana, or sor of leo fathers, '| A4 herve deseiibed, thé 
Dwyanushyayana ia reatvioted to ono dosaviption of aduptivo son, the Cekedaia 
or son of tho wifo: but the torm is applenblo fo any adopted son rotaining lis 
filiat velation to his natural father wilh his nequiied relation to his adoptive 
paont. See Seot 11, § 82, 

2 In the manner bijore ordained. | Tho initial words of another passage 
of YasNyawatcya avo hoto cited. Tt is as follows: Tot the husband's 
bother, or a kinsman near or romote, having boon authorized by venerable 
persons, and boing anointed with buttor, approach the ohildloss wife at 
proper seasons, until sho becomo pregnant, Ilo, who appronvhos her in 


* Yamnvawarevs, 2. 128. 
i 
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8, Tho meaning of this is as follows. Tf the 
hhusband’s brother, or other person, duly authorized, and 
boing himsolf destitute of male issue, proceed to an inter- 
course with the wife of a childless man, for the sake of 
raising issue both for himsolf and for the other; the 
son, whom he so begels, is the child of two fathers 
and denominated Dwyamushyayana. Ie is heir to 
both, and offers funeral oblations to thoir manes. 


4. But, if one, who has male issue, being so 
authorized, have intercourse with the wife for tho sako 
of raising up issuo to her husband only; tho child, 
so begotten by him, isson of the husband, not of tho 
natural father: and, by this restriction, he is not heir 
of his natural father, nor qualified to present funcral 
oblations to*his manos, Tt isso declared by Manu: 
«The owners of the secd and of the soil may be con« 
sidered as joint owners of the crop, which thoy agrco 
by special compact, in consideration of tho sood, to 
divide between them,’’* 

5. By special compact. ] When the field is dolivercd 
by the owner of the soil to the owner of tho seed, on 
an agreement in thjs form, “let the crop, which will 
bo hore produced, belong to us both ;” thon tho owners 
both of tho soil and of the sced are considered by 
mighty sages as sharers or proprictors of the crop 
produced in that ground. 

G. So [the samo author. ] “ Unless thore bo # 
special agreement between the owncrs of the land and 
of tho socd, the fruit belongs clearly to the land-ownor; 
for the soil is more important than the seed.” + 





ANNOTATIONS, 


any olher mode, is degraded from his tribe, A child, begotten in that 
mode, is Une linsband's son, denominated ( eshetraje 7 son of tho wilo.”| 


* Mrsu, OF 53, | Mnxu, 0. 62, | Yarsaawareys, 1. 60-70, 
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7. But produce, raised in another's grounil, with. 
out stipulating for the crop, or withoul a special ngreo 
ment that it shall belong to both, appertains to the 
owner of the ground: for the xeeeplaclo is more impor. 
tant then tho seed; as is observed in tho ease of cows, 
mares and the vest. 

8. Tere, however, the commission for raising 4) 
issuc is rolative fo a woman who was only betrothed, 
since any other such appointment is forbidden hy Muyo, 
Sor afier thus promising a commission, On lailnre of 
issue, the desived offspring may be proéreated, cither by 
his brathor or some other kinsman, on the wile who has 
beon duly authorized: anointed with liquid butter, 
silent, in the night, lot tho kinsman, thus appointed, 
beget one son, but a socond by no means, on the witlow 
[ or childless wife ;}’* Munv has himself prohtbited 
tho practice: * Ry regorierate men, no widow must be 
authorized to conceive by any othor: for thoy, who 
muhorizo her to conceive by any other, violate tho 
primeval law. Such a commission is no whore mon. 
tioned in the nuptial prayers; nor is {ho marriage of 
widows noticed in laws concerning wedlock. ‘This prac. 
tive, fit only for cattle, and reprehendod by learned 
priests, was introduced among inen, whilo Vuwa had 
sovereign sway. Ifo, possessing the whole earth, and 


Sere enmnrnenaenementensramanarmnmasntnnntainmannmee Heemmaielniniaetanety 
ANNOPATIONS, 

8. the commission ..., is relative toa woman who war only betrothed 
The commentater, Binurniaus, dissents fom this dotting. and offes 
passages of Inw to show, that, aftor troth vorbally pliyhted, should the 
husband dio befoo tho aetuil colebration of tho mniringe, the damsel ia 
at the disposal of hor fathor to bo given in mairinge to another husband. It 
is unneoessary lo go into lus explanation of tho pusyagos orled in tho text 
in naother opinion. 





) Mryu, 9, 59.~60, 
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rd 
thereforo eminent among royal saints, gave riso toa 
confusion of tribes, when his intellect was overconie 
by passion, Sinco his time, the virtuous censure that 
man, who through delusion of mind, authorizes 4 
widow to have intercourse for the sake of progeny,’’* 

9, Nor isan option to be assumad from tho | con- 
trast of | precept and prohibition. Since they, who 
authorizo the practice, are expressly consured: aud 
disloyalty is strongly reprobated in speaking of {he 
duties of women; and continence is no less praised, 
This, Munv shag shown: “ Let the faithful wile oma- 
ciate her body by living*yvoluntarily on pure flowers, 
voots, and fruit; but let her not, when her lord is 
deceased, even. pronounce the name of another man. 
Let her continue till death forgiving all injuries, per- 
forming harsh dutics, avoiding every sonsnal pleasure, 
and cheerfully practising the incomparable rules of 
virtue, which have been folléwed by such women, us 
were devoted to one only husband. Many thousands 
of Brahmanas, having avoided scnsuality from  thoir 
early youth, and having Ieft no issue in their families, 
have ascended nevertheless to heaven; and, like those 
abstemious men, wm virtuous wifo ascends to heaven, 
though she havo no child, if, after the decease of her 
lord, she devote herself to pions austerily : but a widow, 
who, from a wish to bear children, slights hov deceased. 
husband, brings disgrace on herself hero below, and 
shall be exeluded from the abodo of her lord.?+ ‘Thus 
the legislator has forbidden the recourse of a widow or 
wifo to another man, even for the sake of progeny. 
Therefore it is not right 10 deduce an option from tho 
injunction contrasted with the prohibition, 


ANNOTATIONS, 
9. Ibis not right to deduce an option. | or an option is infeed in the 
case of equal things bué hore a consure is passed on those persons, who 


~"r Manu, 9, 6L—-08, } Muay, | is 








$ Muny, 3. Lo7 il, 
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& 
10. Tho authorizing of a woman sanctifled by mar. 


riage, [to raise up issuo to her husband hy another 
man, | boing thus prohibited, what then isa lawful 
commission | to raiso up issue? ] ‘Tho same author 
oxplains it: “The damscl, whose husband shall dig 
after woth verbally plighted, his brother shall take tn 
marriage according to this rulo: having espoused hor in 
duc form, sho being clad in a whilo robe, and puro in 
hor conduct, let him privately approach hor onco in 
cach proper season, until issuo bo had.’’** 

11. Itappears from this passage, that‘he, lo whom, 
a damsel was verbally givon, if her lushand withouta 
formal acceptance on his part. If ho dic, his own 
brother of the whole blood, whether elder or younger, 
shall cspouse or (ako in. marriage {he widow. “ In duo 
form,” or as directed by law, “ having espoused” oy 
wedded her, and “ according lo this rulo,” namely with 
aninunction of clarified butter and with restraint of 
voice &c. let him “ privatcly” or in sceret, * approach 
hor, clad ina white robe, and pure in her conduct,” 
that is, restraining her mind, speech and gesture, 
once” atatime, until pregnancy ensue. , 

12, These espousnis avo nominal, and a moro part 
of tho form in which an authorized widow shall be 
approached; like the inunclion of clavifled butter and 





ANNO'TASIONS, 
authorize such a praotico, and nono upon thoso who forbid il, Tho infaunation 
and tho prohibition aro consoquently not equal; and therefore au option iy 
not inforred. Subod'hint. 

12. These espousals avo nominal.] Tho nolion fs this: as an inunotion of 
olarificd buttor, and other obsorvances, aro presoribed as mero forma in ap- 
proaching an authorized widow; so theso osponsals aro a mero part of thub 
intercourse, and not a principal and substantive aot, whoney tho parties might 
be supposed to become a marriod couple. Suda’ Adnd and BAGAM-WITATIA 





“Mun U, 9, 69.—70, 
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a 
so forth. They do not indicate her becoming the 
wedded wifo of her brother-in-law. 

13. Thorofore the offspring, produced by that inter- 
course, apperlains to the original husband, not to the 
brothor-in law. But, by special agreement, the istic 
may belong to both. 


——— 0. 0-—— 


— 


SECTION XI. 





Sous by birth and by adoption. 


—002>00— 


J. <A distyibution of shares, among sons equal or 
unequal in class, has beon explained. Next, intending 
4o show the rulo of succession among sons principal and 
secondary, the author previougly descrihes thom. ‘ ‘Tho 
legitmate son is procreated on the lawful wedded wife, 
Equal to him is the son of an appointed daughter, 
The son of tho wife is one begotten on a wifo 
by a kinsman of her hushand, or by some other 
relative, One, scerctly produced in the house, is a 
son of hidden origin. A damscl’s child is one born of 





ANNOTATIONS, 

Vor the woman cannot becomo a lawful wodded wifo, boing twieo-mariiod. 
BADAM-BITATRA 

13. Lherefore the offspring §c.] Tho child is not a logitimate son Canrasa) 
of both parents; but is feshétraje) son of tho soil or wife, and apportains lo 
tho husband or ownor of tho soil, provided no rgrooment weie male ‘fo this 
efloot; ‘tho ofspring, horo producod, shall bolong fo us both.’ Bub if such a 
slipulation oxist, he is son of both, Subo@ hin? and BATAM-BUALTA, 

Te is not legilimate son (awasa) of tho natural fathor, but similar to a 
legitimate son 5 as will bo made eyidont in the soquel.* Tatam-muares, 
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an mmmarried woman: he is considored as son of hig 
maternal grandsiro. <A child, begotlen on a woman 
whose [ first] marriage had not been consummated, 
or on one who had been deflowered [ before marvriage], 
is called the son of a twice-married woman. ‘tre, 
whom his father or his mothor givo for adoption, 
shall be considered as a son given. A, son bought 
isone who was sold by his father and mother, A 
son made is one adopted by the man himself One, 
who gives himself, is self-given, A child accoplod, 
while yet in the womb, is one rocoived with a bride. 
Ile, whois takon for adoption, having been forsaken 
by his parents, is a deserted son.’”* 

2. hoissue of the breast (uras) is a legitimate 
‘son faurasa) IIe is onc born of alogal wife, A 
woman of cqual tribe, espousod in lawful wedlock, is 
a logal wifo; anda sou, begotten [ by hor hushand} } 
on hor, isatrue and Iogilimate son; and is chicl 
in rank. 











ANNOTATIONS. 

1. Son of his maternal grandsive.] In the uumoroud quolalions of this 
passago, some read suéah © son,” othora syaridah'* oallod,” and othors agnin 
matah* considored.” Tho senso is not materially allloctod by theso dilter- 
onoos; a3 cither torm, being not oxprossod, must bo mndorstoad, 

2. A son, begotten on a woman of equal tithe.) Tn frob it is nob to bo 80 
understood, Vor if contradicts tho anthor’s own doctrine, sinco ho inoludos 
tho Mid hevasicte wud othora, born in tho direct order of tho tiibos, among 
legitimate isso (§ 41.) Thoy aro nob sons bogotlon on a woman of equal 
tribe: and, if issue by women of differont tribes bo not doomed legilimato, 
being qonsidored as horn of wives whom it was not lawful to many, thon it 
might follow, that other porsons would tako the horflage, although sich sons 
existed, [Teneo tho mention of n wifo equal by tiibo intonds only the pro- 
feinblenoss [of hor or hor offspring :'] and tho rostriotion, that aho baa lawful 
wife, oxoludes the eshciraja or issue of tha soil, and. tho rest. Pivanitrodaya. 





* Yasnyawatexa, 2. 129,—~133, 
{ Baraac-rarea diveots this to be supplied in conformity with passages of 
Visunv (15, 2.) aud Menu 9, 166.) * 
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t 

3. Theson of anappointed daughter (pulrica-pulra) 
is equal to him; that is cqualto tho logitimato son, 
Tho term significs son of adaughtor. Accordingly ho 
is equal to tho legitimate son: as described by Vastsire’- 
na: “his damsel, who has no brother, 1 will give 
unto thee, decked with ornaments: the son, who may 
bo born of her, shall be my son.”* Or that term may 


ANNOTATIONS. 








Tho son by a woman,of equal tribe espoused in any of tho irregular forms 
of marriage (lsura Go.) is a legitimate son: and tho sons of a Brahmans by 
wives espoused in the dneot order of tha classes (Cshatriya §e.), denominated 
the Bf Phar usicta,the <Lmbash? ha, and tho Parasava or Nishada; and the sons 
of a Cshutiiyw by the wivos of the Vaisye or Sudra tribe, named the Wa- 
hishya and tho Ujras and the son of a Vadsya by a Sadra woman, called tho 
Caruana; aro all legitimate sons, Viswaswara-naaira in the Aadanu- 
Pa tata, 

By tho term “lawful? is oxoluded a woman ospoused hy ono fo whom such 
marriage was not permitlod : therofore the sons by women of superior tribe 
are not legitimate; and, for this purpose, the word “ lawful? has beon intio- 
duced into the toxt (§1.) A lawful wife for a man of a rogenerato tribo isn 
woman of a regenerate tribe ; and, fora Sudre man, a Sudra woman. Kor 
want of a wife of preferable description, ono analogous is allowed, Con- 
sequontly it is nol indispensable, that the wife be of the preforrble desuription, 
Liven a Suda worn may ho the wifo of a regenorate man; and hor issue is 
legitimato, as will bo shown. BAtam-niaita. 

3. Lyual ta the legitimate son.) Tho daughtor appointed to bo a son, 


and the son of an appointed daughter, ao either ef them equal to tho 
legitimate son. Viswrswana in tho Aadena Parijala. 


Since tho gon of an appointed daughter ja son of logilimate feninlo issu, 
therefore he is equal to a legitimato son: but he is not literally a legit:mate son? 
being one romove distant, Viswnswara in the Subod hind. 

Or that term may sunify Se] Ub may signify a daughtor who becames hy 
appointment a son; that is, who is pub im place ofason. Although sho bo 
logitimate, yet being female, she is merely equal toa son, Teramitroduya, 


* Vasrsice’na, 17, 16, 
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signily a daughter bacoming hy spacial appointinent 
ason. Still she is only similar to a logitimate son; 
for she derives more from the mother than from the 
father. Accordingly sho is mentioned by Vastsur’ ira 


eee a 








ANNOTATIONS, 


# Equal to him,” equal to tho legilimala son,is the pudrica-pudre ov daughter 
appointod to be a son: for sinoo all tho Lerms of the definition of a legitimate 
son ovcepling sex, dro applicable to hor, sho is similar to him. APARATCA 

Tho Putrica-putra is of fonv deseriptions. The. firdt ia tho daughter 
appointed to ben son, Sho is so by a stfpulation to that eflect, ‘Tho noxt is 
her son. IIo obtains of courso tho namo of ‘son of on nppointod daughtor,’ 
without any spooial compast. This distinction, howoyer, ocours: ho is not 
in place of a son, bué in pleco of n son’s son, and isa Aanghtor’s son, 
Assodingly ho is dessibed asa daughter's son in tho toxt of Save'ta and 
Lro’miras “An appointed danghtor is like unto a son; ag Prionneasy has 
declared: her offspring is termed fon of an appointod daughter: ho offers 
funeral oblations to the matornal grandfuthors and to the patoinal grandsiros, 
‘There is no difloronce batwoon a son's son anda daughter's son in veapeot of 
benofits conferred.” ‘ho third deseription of son of an appointed deughtor 
is the child born of a daughtor who was givon in marvingo with an exprosa 
stipulation in this form “ tho ohild, who shall bo horn of hor, shall bo mino 
for the purpose of performing my obsequics.”* ILo apportains to his matornal 
gvandfuthor as an adopted son, ‘Tho fourth is @ ohild, bor of a daughter who 
was given in marriage with a stipulation in this forms (The child, who shall 
be born of hor, shall porform tho obseqaies of both.” Ifa belongs, as a son, 
both ¢o his natural grandfather and to his maternal grandfather. Bul, in the 
onso where sho was in chouglit solested for an appointod danghler,f sho is so 
wilh a compact, and morely by an act of tho mind, JTuatannr. 

The aon of tho appointed daughter bolongs in gonoral only to tho malornal 
grandfather: but, hy spesinl compact, to the natural fnthor also. ‘Thus Yasar 
says: “Tot thoson of an appointed daughtor porform tho obsequies of his 
maternal auerstors oxolusively : but if ho suacced to the proparty of both, let 
him perform tho obsoquios of both.” Aceordingly thia child also is denomi- 
nated dwyamushyayana or son of two fathers, BAT \M-BItATTA, 





* Manu, 9. 127, , =. — 
| Muyo, 9. 136, 
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as ason, but as third inrank:“ The appointed daugh- 
ter is considoved to be the third description of sons,”* 


4, The son of two fathers ¢diwyamushyayana)t is 
inJerior to the natural father’s legitimate son, because 
he is produced in another's soil. 

5. A.child, begotten by anothor person, namely by 
a kinsman, or by a brothor of the hushand,*is a wife's 
son ( eshelraja). 

G. Tho son of hidden origin (gud’haja) is ono 
secretly brought forth in the husband’s hous, By 
oxoluding tlfo ease of a child begotten by a man of 
inferior or superior tribe, this must be restricted to 


ee 
ANNOTATIONS. 


“ The appointed daughter is the third description of sons.’ “ Por sho, who 
has no brother, reverts to her male ancesttrs and obtains a renewed filiation.”” 
Vastswa'ita.$ 

Tho adopted daughtor is odunted by Vastant’sra as the third: not by Yamnya- 
waters, SuboPhini, 

Mrrra-stsr4 reads socond instond of third: ngniust the authority of tho 
institutes and of every compiler who has cited this passage, 

4. Is inferior to tha leyitimate sou, ] Ie is similar to tho son of tho body. 
BALAM-UTATIA, U , 

Ts not the son of tivo fathers tho offspring of his natural folhor? Is he 
thon a logitimato son P or one or other of tho various dosoriptions of adaptive 
ani socondary sons? Auticipating this question, tho author saya: Tle is 
nol different from him;” he is cqual to a son of the holy. Subodhini 

Tho commentary lest cited veads aviv ishla ‘nol differen? instead of upucrishla 
‘infovior, Both readings ave noticed by Baraw-pnarra, 
oA child begotten by another person... %s a wife's son. Thoro are tro 
descriptions of eshetraja or wife’s son; the first of them is son of both fathors 
Chvipiirien 3) tho othoris adopted son of the wifo’s husband, Piramitroduya, 

A son heggyon, under a formal authority, by a kinsman being of equal class, 
or by another relative, is a wife's son. Viswrswars in the Mudanu- 
Parijuta. 








* Vasrstetara’, 17, 14. | Vide Seet 16, | Vasisur’na, 17, 13. 
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an instanco whore it is not ascertained who isjthe 
fathor, but it is certain that ho must belong to tho 
same tribe. 

7. A dansel’s child (caning) is tho offspring of an 
unmarried woman by a man of equal class (as vesirict- 
cd in tho preceding instanco); and he is son of his 


‘ 
sae pepetsmammersneesematns 





ANNOTATIONS. 


6, Io must belony to the same tribe. A child sooretly conceived by a 
woman, in her husband’s house, froma man of tho smo trihe, but concern+ 
ing whom it is not cotainly known who tho individual was, is numed a son 
of concealed origin, The ignorance as to the particular person must bo tho 
husband’s, not tho wile’s: and tho knowloge of lis equality im tiibe may be 
obtained through hor; for surely she must now who ho f% Bul, if she 
really do not know his tribo, having been aovretly violated by a stiangor [in a 
dk night, *] thon the child bears the uamo of ason of hidden orpiny but 
1s not so fit a sonas tho one before described. Veswrswana in tha Afudaau- 
Paryata, 

In such circumstances, the oluld must bo abandoned, aay olhory, Ranagt- 
BIATTA. 

Sinoo the natuial father is not known, tho cluld belongs to tho sumo tribe 
with his mothor. But, if there bo a suspision, thatthe way bogolton by a man 
of mfcrion tithe, he is gontomned. Vaonusrace art in tho Sradd'has 
chintamané, 

Asun, who sb born of the wifo, and concerning whom it is not corlainly 
known who is the natural father, is adoptive son of tho mother’s husband, and 
called son of concealed origin. Leing son of tho adoptive father’s own wife, 
and begotten on her by another man, ho is similar to tho sou of the wile, and 
therefore desoiibed aftor him, Aranires, 

7. By a man of equal class,} As the son before described must bo ono 
bogotton by a man of like tribe, so must this son also be tho oflspring of a 
man of oqnalelto. © Pun cl? do ons) hae signily unmarricd only: for, 
oven with thet ampat, the fom t aeyuctly usod in the sonse of un« 
converd with an’ befat iithea en with whom a iegular mar- 
vane ha vat hoon comrammatal fer wel asi tade 
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maternal grandfather, provided she be unmarried and 
abide in hor father’s houso. But, if she bo marvied, 
the child becomes son of her husband. So Manu 
intimates; * A son, whom a damscl conceives sceretly 
in the house of hor father, is considered as the son of 
hor husband, and donominated a damsol’s son, as boing 
born of an unmarried woman.’ * 


8. Tho son of a woman twice-marricd is ono begot- 
den by a man of equal class, on a twice-marricd woman, 


| a Pens 
ANNOTATIONS, 


Tho moaning of the passage of the Aftaesiare is this. “ Unmarried ” 
signities ono, whoso nuptials havo not been commenced; “ married,” whose 
nuptials are begin. ‘ho aflix hore implies an act bogun aud not past, Fov 
a child begotton by 9 patamour alike m olass, or a woman whose mariunge is 
completo, is a son of concealed origin. Riramitrodayu. 


Tho child, born of an unmarried woman, is denominated son of a anmeel 5 
and is considered by Mryv and the rest, as son of his maternal ginndfather. 
Boing produced in a soil which in somo measure appertains to lim, namely his 
doughtor, the child is similar to the son of concenlod origin, and 18 therefore 
montioned by Yaawyawaxoya noat aller him, Aranarca. 

If tho matornal grandfather haye no male isano, then the domscl’s son is 
doemod his sou ; if he havo isauo, thon tho child is son of the hnshand. If both 
bo childloss, ho is adoptive son of both. Parjjate cited in tho Ruénceara and 
SudPhi-viveca, 

Tf oithor of thom bo destitute of male Issuo, tho child is his son; but, tf 
both be so, the child is son of both, Bavam-niagsa. 


So Muxv intimates.] ‘The meaning of the passage oifed from Menu is aa 
follows: a young woman, betrothed, but whoso nuptials bave not been com 
plotod ; and who ig consequonily a maiden, since she isnot yot become tho 
wifo of her intended husband: a son (we say) bore by such q damsel is 
donominated a damsel’s child, and is considered as son of the midkepioom 3 
that is, of (he porsun by whom sho is espoused. Accudingly tho condition 
‘Cin the house of her father” is portinent as an explanatory plnaso: fo 
aftey mavriago, sho inhabits tho house of hor husband. Tiramils oduya, 





* Munv, 8, 172. 
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whether tho first marriage had or had not boon ‘consum- 


mated. ’ ; 
9. IIe, who is given by his mothor with hor hus- 


band’s consent, while hor husband is absent, [ox 





ee ee — — 
ANNOTATIONS. 


8 Whether Se.] Whethor tho marviago had ov had not been coustmmat- 
od by tho first husband, and whothor she have hoon forsaken by hov husband 
in his lifo time or ben widow. Such is the meaning, Accordingly Viennv so 
declares: Io, whom a woman, cithor forsakon by horchushand, or a widow, 
and again becoming a wifo by hor own shoicd, conceived [by © seoond hushaud] 
is oalled the gon of a woman twice-mamiod.”? * ‘The child is son of the uatu- 
ral fathor : for tho first husband’s right to the woman is annulled by hia doath 
or relinquishment ; and she hag not been authorized to raiso vp issuo to him; 
anil sho tnkos 0 second husband solely by hor own choico, Banaw-uirarva, 


There avo two descriptions of twigc-mariiod womon: tho firstis a woman 
whose marriage has not boon constmmated, but only contracted, and who is 
espousod by quothor man, "The othor is 2 woman who has beon blemished hy 
intercourso with aman, bofore marriage, ‘Tho offapring of such a womau is 
CPainor-bhava) son of a twioo-married woman, Accordingly il is so oxpress. 
odin the toxt, Viramitrodayd, 

* A woman, Whose marriage had nof boon consufnmated, and who is agin 
ospoused, is a twico married woman, So is she, who had provious inloreonrso 
with another mon, though sho bo not actually marvicd a geoond timo.” 
Visitnv, | 

A ohild bogotton on a women, whosgo [first] marriago hai not heon aongum« 
mated ;” on tho wife of an impotent man or the like, whathor sho haye 
hecomo a widow or nob; or on his own wifo “ who had boon onjoyod by 
strangers, and who is {akon back, and again ospoused ; tho ohild (wo aay) 
begotten on such a woman, is called ‘son by a woman tiyiee-married’ Tho 
twice-marrisd woman has boon desoribed in tho flvab book [of Yaayvawsnoy’s 
institutcs.] APaRanca, 

“ Whother a virgin or deflowored, she who is again ospousod with solomn 
rites, is a twico-marriod woman: but sho, who desortg hor husband and 





* Manu, 9. 175. Erroncously cilod as a passage of Visanv, 
t Visuny, 15, 8.9, : ares ' 
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incapable though proscnt,* ] or [ without his assont+ | 
aftor her husband's decease, or who is givon by his 








ANNOTATIONS, 


through lust cohabits with another man of tho samo tribe, is a self-guided 
woman.” YSINYAWALOYA.| 

Thore aro two descriptions of womon termed anyapurve |{ or proviously con~ 
nected with another: namely tho punordhu or woman bwice married, and the 
swatrin? or self-guided and wuchaste woman. ‘Tho {wiee-marricd woman also 
is of two desoriptifhs jsaccording ns sho has or las not beon deilowered. She, 
who is not a {irgin, is blemished vy the repetition of the ceremony of mar~ 
viago, But one, who deserts the husband of her youth, and through dcsire 
cohabits with another man of the samo tribe, is a solf-guided woman (swatriniy 
AMitacsharas 

A. womnn, who, having beon married, whothor sho bo yot a virgin or not, is 
agnin espoused in duo form by hor original husband or by another, is a twico~ 
marriod woman, Sho is so desoribod by Musa: “If sho bo till a virgin, or 
if she loft hor original husband aud roturn to him, she may again perform tho 
mariinge ceremony with her second for, inthe latter nse, hor original] hus+ 
band :’4] and by Vastsuv’m ; She, who having deserted tho husband io whom 
sho was mavried in hor youth, and having cohabited with othors, roturns to his 
family, is a twico-marricd yoman, Or she, who desovts a husband impotont, 
dograded, ov insane, and marriog another husband, or doos so aftor the death 
of tho first, is a twivo-marritd woman,”** Tho ropetition of tho nuptial 
goromony constitutes hor a twice-marriod woman. But sho, who lenyos hor 
husband and through desivo cohabits, without maxriago, witha man of tho 
samo tribe, isa solf-guided woman, APAnarnoa. 

9, Te who ts given by his mothoy with her husband's consent.) Vass A says , 
Tot nota woman cithor give or neoept a son, unless with tho -assont of her 
husband.” | | Ife had boforo said “ Man, produced from virile secd and ulorino 
blood, prosceds from his fathor and his mothor, os an effeot from iis cause. 
‘Therefore both his fathoy and his mother have power to give, to sell, or to 
abandon their son} 





* BALAM-BIrAtTA, i + Bavaw-naarta, 

| Yauryvawateya, 1. 68. || Same with parapurva, Seo Manu, 5, 163. 
§ On Yaryvawarexa. 1, 68, 4] Menu, 9 176, 

** Vastsur'ma, 17. 18,—18, 19, +f Vasisur’ima, 15, 4, 


\] Vastra’ ua, 16, 1~2. 
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father, or by both, boing of the same class with the 
person to whom he is given, becomes his given son. 
( dattaca.) So Munv doclares: “ Ilo is called ason 





ANNOTATIONS. 


Concerning the mother's authority lo give away hor son, whon sho fs @ 
widow, sco a subseqnont note, In rogard toa widow's powor of adopting a 
son, there is much diversily of opinions, Vaounsratr miara, who ia followot 
by tho AZad’Auda school, maintains that neither a woman, nora Sud, oon 
adopt a datécea or given son; because tho presoribed commodity (§ 18) inoludes 
asacrifice, whioh thoy aro inonpable of pofforming, ‘Chis diffioully may bo 
obviated by admitting a substitute for tho porformance of thet coromony : and 
accordingly adoption by a woman, under an authority from her husband, is 
allowed by writers of the othor schouls of law. Nanos rannita, however, 
in hig treatise on ndoption, rostrists this lo tho endo of a woman whose husband 
is living, sinco a widow cannot,ho observes, havo her husband’s sanation to tho 
aocoptauco of a son. On the other hand, Baram-mraresa contends, that a 
woman's right of adopting, ay well as of giving, a gon, ‘is common to tho 
widow and to the wife, ‘his likewise is tho opinion af tho author of tho 
Vyavahara-mayucha, wnt, while ho aimits, thal a widow may adopt a son 
without hor husband’s previous authority, ho roquires, thal sho should havo 
tho oxpress snnotion of his kkindrod. Writors of ihe Gaw'w svhoul, on tho 
gonlrary, insist on @ formal pormission fom tho husband gcelarud in hin life 
rite . 
ry Boing of the sumo olass with the person to whom he t given] Ov boing givon 
A aporson of tho samo olass, ‘Tho two rondings, (savarnaye in tho Antivo, ov 
savarnoyak in tho nominatiyo,) both noticed bythe commontator Barasr- 
pir, give tho samo sonse, 

‘Tho adopted son must bo of tho same tribo with the giver or natural paront 
ap wall as with tho adaptive parent, according to tho vomark of Araranos 
ailod with approbation by Napa vayvrrs in hig trantigo on adoption, 


Becomes his given son] Tho son given ¢ datatea ov duétrima ) is of two 
vouls; Ist simplo, 2d son of two Lathors ( dwyamushyayuna ) Tho tlyat ia ono 
bostowed without auy special compact; the last ts ono givon under an agroo« 
aint to this offeot * he shall belong to us both.” Pyavahara-mayo lee, 

" WPhom his father ov mather gives” ] Mowarrear yous and intorprets 
‘whom his fethor «xd mother give;” (inserling the conjunative particle 
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givon (dattrima,) whom his father or mother 
affectionately gives as a son, being alike (by class,) and 
in a time of distress ; confirming the gift with water.”* 
10. By specifying distress, it is intimated, that tho 
son should not be givon unless there be distress, This 
prohibition regards tho giver (not the takor.t) 


arene, 
ANNOTATIONS, 


oha. instead of tho disjunctive va.) Baraac-piavra condomns that reading ; 
and infers from tte disjunctive particle and dual number in the text, that 
three eases are intonded; viz, IM. ‘Lhe mother may give her son for 
adoption with her husband’s consent, if ho bo absont or incapablo ; and with~ 
out it, ifho bo doad or the distress bo urgont. 2d. Tho fathor may givo 
away his son without his wifo's consont, 1f sho bo doad, or insano, or othor- 
wise incapablo ; but, with hor consent, if sho resido in hor own father’s house. 
8d, ‘The fathor and mothor may conjoiutly give away their sony, if they be 
living togothes, 

« Whom his father or mother affectionately gives.”] Amioably + not from 
avarice orintimidation, In tho Viramitrodaya tha word is oxpressly stated 
to be usod advorbially: bat Baram-buarra considers it as an epithet of tho 
son to bo adopted, and as implying, that the adoption is not to be made against 
his will or without iis froo ponsont. 

“ Reing alihe.”] ‘Chis ia interpreted by Mun’ tavce’ur as signifying § allko, 
nol by tribe, but by qualitios stiluhle to tho family: accordingly a Cstalriya 
ova porson of any other inferior glass, may bo tho given son (dadiaea) of a 
Braimana? Baravyanarva and the author of the Aayue’ha oonsure this 
Aootrine ; singe overy other anthority concours in restricting adaption to tho 
iustanee of a porson of the same tribe. 

10. By specifying distress.] \ Distress” is explained in tho Praeass cited 
by Citanpiswana, ‘inabitily fof tho natural father] to maintain his off- 
spring,’ Nanna rawprea, in his troatiso on adoption, expounds it as intending 
the necessity for adoption arising from tho want of issne, Bub Bavam-iravts 
rejoals this, and supports tho other interpretation ; explaining tho lorm as sig- 
aifying ‘ fumine or other calamity.’ , , 

This prohibition reyards the giver] Lf he givo away his son, whon in no 
diatvess the blamo attachos to him,not ty the taker, BAnAM-WITATPA, 





* Munv, 0 168, } SubeP lant and BALAM-BHATTA. 
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11. Soan only son must not be given (nor accept. 
cd.*) For Vastsi’ua ordains * Let no man give or 
accept an only son.t 

12. Nov, though a numerous progeny exist, should 
an eldest son bo given: for he chiefly fulfils the office 
of a son; as is shown by the following toxt. “ By tho 
eldest son, as soon as born, aman hocomes tho father 
of male issue,” t 

18. ‘The mode of accopting ason for adoption is pro- 
pounded by Vasisir'ma: “ A porson, boing about to 
adopt a son, should take an unremote kirfsman or the 
near relation of a kinsman, having convened his kindvod 











ANNOTATIONS, os 


11. So an only son should not be given] Nor should such a son bo acoopted, 
The blamo atinches both to the givor-nnd to the talcer, if they do so. Banaar- 
Brarra. 

« Let no man gice or accept an only son.” “¥or ho is [destined] to con- 
tinuo the lino of his ancestors, Such is tho sequel of Vastsir'ia’s text, 
BALAM-BIEALE 

18, Dhe mode of accepting a son... propounded by Vastetry wc] Raanunan- 
Dana, in the Udeaha-tatwa, has quoted a paasngo’ from tho Caliea~purundy 
which, with tho toxt of Vastsii’1, || conalitutes tho groundwork of the law 
of adoption, as reonyed by his followors, hoy construc tho passage ax an wie 
qualitied prohibition of tho adoption of a youth or child whose age ovoouds 
five years and especially ono whnso initintion is advanced boyond the coromony 
of tonsare. ‘This is not admitted as a rigid maxim by writers in othor schools 
of law; and the authonticity of the passngo itsolf is contostod by somo, and 
particularly hy tho anthor of tha Vyavahara-mayue'ha, who obsoryoa truly, 
that it is wanting in many copies of the Culica-purana, Others, allowing tho 
test to be gonuino, oxplain it in a sonso moro consonant to the goneral praotica, 
whioh pormits the adoption of a relation, if not of a stranger, moro advanced 
hoth in age and in progross of initiation, The following vorsion of the passage 
conforms with the interprotation of it givon by Nanna panpisa in tho Dadéaca- 
mimansa, “Sons given and the real, though sprung from tho socd of another, 





* BALAM-DHAIPA, { Vastei gra, 15.3, | Mrav, 9, 16. 
{| Yasrsu’ms, 15, 1—~7. Seo preceding quotationg, . 
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a 
and annotmced his intention to the king, and having 
offered a burnt offering with recitation of the holy 
words, in the middle of his dwelling.’”’* 
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yet being duly initiated [oy tho adopter] undor his own family nante, become 
sons [of the adoptive parent.} A son, haying boon regularly initiated under 
the family name of his [uatural] father, unto tho ceremony of tonsure, 
doas not become tho son of anothor man, Whon indecd tha coomony 
of tonsure and othé? rites of initiation are porfoimod [by tho adoptor] undox 
his own family name, then only Yan sons given and tho rest bo considered. 
ag issue: elso they ave termed slaves. After thoir fifth yon, O King, sons 
aro not to ho adopted. [But,] having taken a Boy five yonrs old, the adopter 
should first perfoym the saotifies for malo 1ssue.” + 

The Putreshts or snorifloa for malo issno, montioned at the closo of this 
passngo, is a coremony porformed according to the instructions contained in tha 
following text of tho Veda: To who i& desirous of issuc, should offer to fira 
parent of malo offspring, an oblation of knonded rico roasted upon oight pots- 
Nerds; and to Tora father of malo offspring, a similar oblation of viga 
roasted on elven potshords : fire grants him progeny ; InpRA 1enders it old. 
dn tnvemole kinsman or the near relation of a ikineman This vory 
ohsonre passage, which is verlously yond and intorpretod, is hove translated 
aceoiding tothe elaborate gloss of Nanna Paworra in his treatiao ontitled 
Dattiea mimansa. Yeb tho sao writer in his commontary on Visitnu (18, 
19,), olting this passago, gives the proferenso to another ronding(adura-band? 
ava asduniorishtam ova), whisk he expounds ‘one whose whole kindvod 
dwoll ina near country, and ono not connested by affinity.’ Which of these 
readings he has adopted in his commentary on the Afitacshara, isnot 
ascortalned. Tom a yomavk in tho teat (§ 14.), the author himaclf, Virwya- 
NLEWARA, appears to hayo read and understood it diffaently: * Should taleo, 
in tho prosoneo of his kin, one whose kinsmen are not romote,” For copies of the 
Afitaeshara exhibit tho reading, adura-dand havam bandhu-sannicréshia vas 
But tho commentator Bausar-nmatra seoms to haye read, as tho Dattacu 
mimansa, Lanhu-sannicrishtam (in the accusative instead of tho loontive 3) 
though ho explain the termsa littl differontly and transpose thom : ¢ should 

* Vasterr’na, 16, 5, 

| Calea-zarrana, o, antepenult, 
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l4. Anunremote kinsman.] Thus the adoption of 
one very distant by country and language, is orblddon: 

15. The same [ ceromonial of adoption* ] should 
be extended to the caso of sons honght, solf-eiven, and 
made (as wellas that of a son desertedt) for parity 
of reasoning requires it. 

16. Theson bought (eriéa) is ono who was sold 
by his father antl mother, ov by eithor of them: 
excepting as before an only son or an eldest ono, and 
supposing distvess and equality of tribe, As for the 
text of Menu, (“ Ie is called a son ‘bought, whom 








ANNOTATIONS, 
tako a kinsman nearly related (band’hu-sannicyishiam,), 98 a brothor'y son 
or the like; but, on failare of sach, one whose kingmen aio not romolo 
* cqdura-band’ havam) ; that is, any other person, whose father and tha rest of 
‘his yelations rbide in a near countgy and whose family and aharnotor aro 
“ congequently known.’ ‘The anthors of the Calpaigru and Refnacara road 
‘like the soholiast of Vistrnu, adw'e band’ haram asannionishtam ava, and 
‘thus interpret tho passngo ‘should tako ono whose kingmen, namely his mator= 
nal unolo and tho rost, are near, [and whoso namo apd teibe, with other 
€ partionlars, gqn therefore be ascertained; oy, for Avant of push kindred, }) 
even ono whose good or bad qualities aro nob known, for one whosa kinsmon 
‘me nota hand; for his name and family may he asoortained by other 
“ suffleient proof’§] 

« Announced his intention to the king.) Ruja ov bing, wally signifying 
the sovereign, is hero restrioted according ta the remark of Nayna Panprea, 
to the chief of tho town or village 

"Inthe nuddie of his dwelling.” ] Tho soquel of Vastauvia’s toxt is as 
dollows. “ Buf if donbt misc, let him aol jpart (without initiation and with 
y howe maintenance } hike a Suda, ove whose fringlved are remote. Tor if is 
deujyed fin the Feda] Yany are ser0d dy one” 

Ian Dhe seine co nent iL] Fypopting the snoriligg op by ut offering, Lowevor, 
gven thal is ty be pesformed at the adoption of a son acll-given, Banax- 


BHATIA, 

16. As for the text of Menu $e.) Suriprani, on the other hand, ex- 
* Subod hint, t Baranoratra, . 
t Vivada-Retnacara, § Pivuda-Relnacara | Vasten’na, 18, 67s 
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a&man, for the sake of having issuc, purchases from 
his father and mother: whether the child be equal of 
unequal to him.’’*) it must bo interpreted * os ee 
like or wnlike in qualitios; not in class; for the author 
cotcludes by saying “ This law is propounded by me, 
in regard to sons oqual by class.’ 

17. Tho son made (eritrfna) is ond adopted by 
tho person himself, who is desirous of male issuo: 
boing enticed by the show of money and land, and 
being an orphan without father or mother : for, if they 
ho living, he is stubjest tostheiy control. 





ANNOTATIONS. 


pouhds ‘Yarn vawAtova by Mayu, ahd admits the inequahty of tribe. A 
child, sold by his father and mother, and teveived for adoption, ia a son 
‘ought, He may be of dissimilar tribe: for tho toxt [of Muxu] exprosses 
* equil of unequal.”{ Cranneswara quotes tho following disoutdant inter« 
‘probations:  Equak;” belonging 10 the wartio tribe; or, if that be slot 
* penationble, ole uneqntal, of mot appertaining to the samo tithe, 80 the 
* Panjata§ But the author of thy Prucuse obsorves, Though the toxt 
* express ‘ unequal,” yot a ghild of » superior tribe must not be taken as t 
‘gon, by a man of inforior Wwibe; nor ono of inforlor class, by a man of a 
‘higher tribe. And tho wortls ‘oqnal or unoqual,” as intorpreted by 
“M apmarrr'itt, are relative to similarity in vospect of quahitics,’q 

17, Zhe son made.] Ono beroft of fathor and mother and bolonging to 
tho same tribe with the adopter, and by him. adopted, being enticed to no~ 
quiesco by the show of wealth, is a son mado by adoption. Viswrswana in the 
Madana- Pavijata 

The form, to bo obsorvod, is this, Aéan auspicious time, tho adopter of a 
son, baying bathed, addressing tho person to be adopted, who hns also bathody 
and to whom ho has given some acceptable chattel, says‘ Bo my sou’ Ie 
voplies “I am beovme thy sou.” Tho giving of sume chatiol to him arises 
morely fiom onstom, It is not necessary to the adoption. The cousont of 





*Mowo, 0. 174. 

+ Yarnvawaroray2. 134, Vide § 37, | Dipacalica on Yurxviw\tova. 
§ Not the Magana-pariata, which gives the conhary interprotation, 
q Vivada Retnaca a, 
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18, The son self-givon is one, who, boing bereft of 
father and mother, or ahandonod by them (without 
cattse,*) presents himsclf, saying “ Let me become thy 
son.” 

19. ‘The son, recoived with a bride, is a child, who, 
being in {he womb, is accepted when a pregnant bride 
is ospoused. Ile becomes son of the bridegroom. 
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both partiog is the only requisite; and a sot form of speoch is not casontin). 
Ropran’mana in the Sudd'hi-virece 

18, Zhe son self-given,} Te, who, unsolicited. gives himself saying * let 
me bocome thy son,” is enlled a son solf-givon (swayrnduddt), AVARARGA. 

Tiere also i¢ is requisite, that he belong to the samo tribe with his adoptive 
inther, Vrswrswana in tho Madana-Parjata, 

“ To who has lost his paronts, of boon abandoned by thom without cause, 
and offors himself to a man as his gon, is called a son solf-givon,* Miaru} 

Boing abhandonod by hia fathor and mother without any sufMloiont onuse, 
suioh as dogradation from class or the like; but merely fiom inability (o muin- 
tain him during a dearth, or for a similar reason. § irnitroduya, 


19, Lhe son recvived with a bi ida.) Téa womamha marriad whilo prognant, 
the child born of that prognanoy iy a son redolyod wilh a bride ¢sahkod'has) pro~ 
vided tho child wore begotten by a man of oqifal class = Viswnawira in tho 
Muadana-Parijate, 

Ifo is distinguishod from the son of an unmarried damsol, bavauso (he oon 
ooption preceded the botrothing of tho mothor ; and from the on of canocaled. 
origin, boonnse tho natural fathor is known, ‘Chon what, difference {a thoro? 
for the son of the unmarried damsel was concolved hofore troth® plightod. 
Dine: yet there is a groat differonoo, sinco one is born before marriage, and 
tho other aftor marringa. This son reooived with a bride is son of him who 
takes tho hand of the prognant woman in marriage; for tho maternal grand~ 
father’s right is divested by his giving away tho child with tho mother, 
Nawpa Payprra in the Pigfayandi on Viennu. 


Siuco tho bridegroom is spooiflod as tho adoptivo fathor, the child doos not 
belong to his natural father, Althongh the religious ceremony of marringo 





* BALAN-BHATTA, + Menu, % 178, sh, * 
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20, A son desorted ( apavidd’ha) is one, who, hay- 
ing been discarded by his father and mother, is taken 
for adoption. fe is son of the taker. Ilcre, as in 
every other instance, he must be of the samo tribe with 
the adoptive father. . 

21. Ilaving promised sons chief and secondary, 
the author oxplains tho order of their succassion to 
the heritage: “ Among these, the next in order is 
heir, and prosonts funcral oblations on failure of tho 
preceding.” * : ; 

92, OL tirese twelvo sons abovementioned, on 
failure of the first respottively, the next in order, as 
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do noé take place in the cnso of a pregnant woman, since a toxt of law 
restricts the prayers of the mavringe oereyony to the nuptials of virgins, and 
forbids theix use in tho instance of women whe aro not virgins, ns a practico 
which has become obsolete among mankind; and if would be inconsistent 
With a passage of the Veda [used at the nuptial coromony as a prayer) oxpress~ 
ing “ the virgin worships tho generous sun in tho form of fe ;) nevertheless 
the torm “ marry” [in the toxt of Munul J intends a roligious ceremony 
different from that, bub cofisisting of burnt offorings, and so forth, acoording to 
tho remark of the Jeténacaya and tho rost Vacunsparr arreta in tho 
Srad’ha ehintamani, 

20, Discarded. ] Abandonod: not for any fault, but through inability 
to maintain him, or beoauso he was born under the influonos of the stars of 
the soorpion’s tail, [| or for any similar yeason. Banant-nirarca, 

Sinoo that, of which thero is no owner, is appropriated by seizuro or ocou- 
pation, the child becomes son of him, by whom he is taken, Nanpa Parprra 
in tho Vajjuyant Vistinu, 16. 24, 

22. OF theso tuelte sons. ] ‘The varions modes of adoption, added to-tha 
legitimate son by birth, raise the uumbor of desoriptions of sons to twelve, 





* Yarnyawatoxa, 2. 133, 

+ Mrxu, 9 178. 

} The birth of n son, while tho moon is nony tho stars of Aula (the soor~ 
pion's tail), is dangeiors to the father’s life, according to Jndian astrology 3 
and, on thig account, a son born under that influence is exposed or abandoned, 
if natural affection and humanity do not overcome superstition and oredulity, 
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enumorated, must bo considered to be the giver of the 
funoval oblation or performor of obsequios, and taker of 
a share or successor to tho effects, 

23. If there be a legitimale son and an appointed 
daughter, Munv propounds an excoption to the sco: 
ing right of the legitimate sen to tako tho whole estato; 
“A daughter having boon appointed, if a son be aftor. 
wards born, the division of the heritage must in that 
case be cqual: sinco thore is no right of primogonitura 
for tho woman.”* 

24 So tho allotment of a quartor, sare to othor 
inferior sons, whon asuporiof one exists, has boo 


ANNOTATIONS. 

according to most anthoritios, Lhat number is expressly atlifmod by Maxv, f 
Naknva,t Vasrsiry’s1,§ Visiu, &o A passago is howovor quoted 
from Devana, asserting the nungber of fifteen (Tho dosoriptions of 
ons dro ten and fiyo,”) arid Virasrarr is cited ad alleging tho authority 
of Mryu for thirteon: * Of tho thiiteom sons, who have boon enumerated by 
Menv itt their ordor, tho legitimate son and appointed daughter aro the onde 
of linengd. Ag ofl is declared 6 bo a substitute for Hqutid buttor, Bo ave olovor 
sous by adoption substituted for tho legitimate son and nppointod daughter.” 
Nawps Panvrta, in his commontary on Visitxv, obfervox, that (tho number 
of thivteon specified by Varrmasvart, and that of fifteon by Divan, intent 
subdivisions of tho specios, not distinol kinds: consequently thovo fs no oon« 
tradiotion : for thoso subdivisions aro also inoluddd ih tho ontwmeration of 
twolvo” Ib appears, however, from a comparison of toxts spooling’ thd 
yarfous desoriptions of dofa, that tho oxdut uumbor (as indéed Id adknowledgod 
by thunteroiid deinthontatots and compilors) fs thirtoot: including tho dot by a 
Sudra woman, Vide § 80. 

28. If thare be a son and an appointed daughtor.] So this passage is inter» 
preted by the conimentators Visweswana and Barast-niratra, ‘Tho oylgitial 
is, however, ambiguous and might be explained ‘if thors bo a legitininto son 
and a son of an appointod daughter’ BatAM-pHAgta remarks, that this oan 
only happen where a legitimato son is born after the appoiatinont df a daughter. 

24, So the ullotmont ofa quarter shave.| As the appointed daughter parti-~ 

a“ 4 : aac 


* Meng, 9. 134. + Menv, 0, 168, ¢ Nannpa, 18, 44, § Vastamr’ma 17, AL 
i Visuyv, 15 1, 
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ordained by Vastsirr’1a : * When a son has beon adopt- 
ed, ifa legitimate son be afterwards born; tho gtvon 
son shares a fourth part.”’* Tere the mention of a son, 
given is intended for an indication of others also, as the 
son bought, son made by adoption, and [ son sclf{-givent 
ond] the rest; for they are equally adopted as sons, 

25, Accordingly Catyayana says, “Ifa legitimato 
son be born, the rest are pronounced sharors of a 
fourth part, provided they belong to the same tribe, 
but, if they be of a differont class, they are cntitled to 
food and raiment only.”, 

26. *Phose who belong to the same tvibe,”as the 
son of the wife, the son given and the rest [namely the 
sons bought, made, sclf-given and discarded,t] share 
a fourth part, if there be a truc legitimate son: but 
those, who belong to a different class, as the damsel’s 
son, the son of concealed origiz, tho son of a pregnant 
bride, and the son by a twice-married woman, do not 
take a fourth part, if there be a legitimate son: but 
they aye entitled to food and raiment only. 

27. ‘ Exceptionable sons, as tho son of an un- 
marzied damsel, a son of concealed ovigin, one received 
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cipates whore there is a legitimate son ; a9 do other sons likowise partake, 
SuboW hint, 

The mention of a son gu'on, | Thus is according to tho reading of the toxt as 
here cited and in the Viramitrodaya and Cadranacara’s Pieadar Tandara. 
But, in the Calpataru, Rotnacara, Chintamani &e, that restrictive term 
is wanting: Sa chatw?ha-bhaga-bhagi syat, instead of Chatw?ha-bhaga«' 
bhagt xyad dattacah, 

26. Shavers of a fowth pari, ] ‘This reading is followed in tho Madana 
Panijata, Vuranihadaya §o. Bul tho Calpataru, Retnacara and other 
compilations iead ‘a third put’ Vide Justura-vawana, G. 10. § 13. 

ra 








© Vasismr’ii, 15, 8. } Bavaw-nratea, 
$ Subodhint and Par jata, 
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with a bride, and a son by a twice-marricd woman, 
share neither the funoral oblation, nor tho estate,” 
This passage of Visuyu* merely donics the right of 
those sons 1o a quarter share, if there be legitimate 
issue: but, if {hore be no legitimate son or other profor- 
ablo claimant, even tho child of an unmarried woman 
and the vost of the adoptive sons may succeed to tho 
whole paternal ostate, under the toxt before citod ( §21,) 

28. ‘The legitimate son is the solo heir of lis fa- 
ther’s estate; but, for the sake of innocence, ho should 
give a maintenance to tho rest,”+ ‘Lhic text of Many 
must be considered as applicable to a caso, whero tho 
adopted sons (namely tho son given and tho rest)are 
disobedient to the legitimate son and dovoid of good 
qualitics. 

29. Tere a special rule (difforent from Carvayana’s}} 
is propounded hy tho same author (Mun) vospecting 
the son of the wife: Let the legitimate sou, when 
dividing the paternal heritago give a'sixth part, or a 
fifth, of the patrimony {o the son of tho wile.”§ he 
cases must be thus discriminated: if disobedionce and 
want of good qualities be wnited, then a sixth part 
should be alloticd. Bul, if one only of thoso defects 
exist, a fifth part, ° 





ANNOTATIONS, 


98, Applicable to a case where adopted sons (namoly the son given Sie.) are 
disobedient. It also relates to tho damsol’s son and tho rest! for thoy aro 
dcolared entitled to food nnd raiment only, if there bo logitimata issua; and 
that must he supposed to be founded on tho samo authority with this text: 
but Mung has himself propounded a fifth or a sixth part for the son of the Wife 
if thoro ba legitimate issne.|| Viranitrodaye, 





* Tt isnot found inthe institutes of Visayu; but is oitod from that author 
in tho Madana-parjjata aud Viramitrodayd, as in this place. + Muxu, 9 163, 

f Banait-niarra, 

§ Menu, 9, 154, 

Fine § 28, 
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30. Menu, having premised two sels of six sons, 
declares the first six to be heirs and kinsmen ; and the 
last 1o bo not heirs but kinsmen: “ The true logiti-« 
mate issue, the son ofa wile, a son given, and one 
made by adoption, a son of conccaled origin, and one 
rejected [ by his parenis, ] are the six heirs and kins« 
men, The son of an wnmarried woman, tho son of a 
pregnant bride, a son bought, a son by a twice-marricd, 
woman, a son self-given, andason by a Sudra woman, 
are six not heirs but kinsmen.”* 

81. That ifst be oxpounded as signifying, that tha 
first six may take the‘heritago of their father’s colla~ 
teral kinsmon (sapindas and sumanodacas) if there he no 
nearer heir; but notso the last six. ILowever, con« 
sanguinily and the performance of the duty of offering 
Ubations of water and so forth, on account of relation~ 
ship near or remote, belong te both alike. 


82. Itmust be so expounded; for the mention of a 
given son in the following passage is intended for any 
adopted or succedancous son, “A givon son must: 
nover claim tho family and estate of his natural father. 
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81. The jirst sie may take the horitage of collateral kinsmen:..., not $a 
the last sit.] The sonse of the two passages is, that, if thoro bo no noaroy 
collatoral kinsman, the first six inherit tho proporly ; but not the six Inst, 
Subod hint, 

However, consanguinity Se.) Men’rattvnr intorprots tho toxt of Muu 
signifying that ' tho last six aro neither heirs nor kinsmon.’* But that intor- 
pretation is conaured by CurrvoA-neAtrA; audis supposed by tho comimbn- 
tator on the DMéweshara to he here purposely confuted, 

82, The mention of a given son is intended for any adopted son.] Tho mom~ 
ing, a8 here expressed, is this: the mention of a son givon is in this placa 
intonded to denote any sucdedancons gon, Consequently sineo it appoars from, 
the 4oxt that adopted sons havo aright of inhoritanco ; but, according to tho 





ee 4 
* Manu, 9, 196-160, 
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The funeral oblation follows tho familyzand ostate: but 
of him, who has given away his son, the obsequies 
fail,’’* 

83. All, without exception, have a right of inherit. 
ing their father’s estate, for want of a preferable son; 
since a subsequent passago (“Not brothors, nor parcnts, 
but sons, are heirs to the estato of the father,”+) pur 
posely affirms tho succession of all subsidiary sons 
other than the iruc legitimate issue; and the right of 
the legitimate son is propounded by a separate toxt 
(* The logitimate son is the sole heir of his" father’s os. 


eS 
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opponont’s opinion, it appears from another passage, that thoy havo not a right 
of succession; it might be concluded from auch a contradiction, that the precopts 
havo no anthority + thoroforo, lost th® toxt beaomo futile, tho interpretation, 
proposed by us, is to be preferred. Subod'hins. 

Of him, who has given away his son, the obsequites fait.) This must be wndor« 
stood of tho oase where the giver has other male issue, Subod’hint, 

But, if ho have not, then oven that son is compotont to inhorlt his estate 
and to perform his obsequies; like the son of two fathors (Soot, 10 § 1): 
for a passage of SaTatAra diveots “Lot the given gon prosont oblations to 
his adoptive paront aud to his natural father,Yonctho anuiversary of doconso, 
aud at Gayn, and on other oooasions; not, howovor, if there bo othor male 
issue.” This indeed can only ocom whoo the natural fathor is bereft of 
issuo aflor givmg away his son: sinus, rt tho timo of tho gift, ittiq Corbiddon 
to part with an only son (§ LL.) In this mannor is to {ho Sundorstéod the oir. 
ounstavos of n givon son, as son of two fathers, conferring bonofiis, on both. 
BALAM-BIALTA. 

If cither the natural parent or the adoptive father have no other malo issue, 
the Dwyamushyayana or son of tivo fathers shall prosent tho funeral oblation 
to him and shall talce his state: but not so, if thore be malo issuo If both 
have Togitinante sous, he offs an oblation to noither, but takes the quartor of 
+ share allotted ton legitimato son of his agoptive father, Vyarahara-mayuo'ha, 





* MEND, 0, 142, 
{ Many, 9, 185, 
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tate;'’*) and the word “ heir” ( dayada) is frequently 
used to signify any successor other than a son. 

34. The variation which ocours in the institutes of 
Vasisnr’ ma and the rest, respecting somo one in both 
bots, must be understood as founded on the difference 
of good and bad qualities. 





ANNOTATIONS, 


33, Dhe word tir” is frequently used.] An instance is oited in the text. 
It is part of a pasaago, of which¢ffe sequel has not beon found. Tho words 
are ‘ let him compel the heirs to pay.” 

84, The variation, which ocoursin Vasishtha §c.] Menu, deolaving the ap- 
pointed daughter equal to the legitimate son, includes her under legitimate 
igsuo,t and proceeds to define the remaining ton succedaneons sonst But 
‘Vasrsia’1a. states the appointed daughter as third in rank 3§ which i isa dia 
agroomont in tho ordor of enumoration. ‘Tho same must be understood of othor 
institutes of law ;) which aro here omitted for fear of prolisity, How then is 
the succession of tho next in order on failure of the preceding reconoileablo ? 
Tho author proposes this diffloulty with its solation. ILis notion of tho mode of 
roconciling if is this; Mewu, declaring that tho frst sot of six sous by birth or 
adoption is competont to,inhorit from collateral kinsmen on feiluro of nearer 
hoits, but not 80 tho socond set, afterwards prococds to dolivor incidentally 
dofinitions of thoso various sorts, It appoars thorofore to bo a loose enumer- 
ation, dnd not one axvargod with prooision, Accordingly Muyv, in saying 
Lob tho inferior in ovdor take the horitnge,” doos not limit this very 
ordor, but intonds ono different in some rospeols: and tho difforenco is relative 
to good and bad qualitios, ‘Lhe samo method must be used with tho variations 
in olor codos. Afoveover, what is ordained by Yaswyawaxoy is consistont 
with propriety. For tho trne logitimate son and tho son of an appointed 
daughtor aro both legitimate issuo and consoquently equal. The son of tha wile, 
acon of hiddon origin, the son of an unmarried damsel, and ason by a, 
‘twteo-manicd woman, being producod from the seed of tho adoptive father | 
or fom a soil appertaining to him, have the proforence before tho son givon 
and the rest. The son 1cooved with a bride, being produced fiom soil which 





* Vido § 28, + + Moyu, 9. 168, | Munyo, 9. 166-178, 
§ Vasrsua’ra, 17, 14. |] AsVisuyu, 15, 2—87, Narnna, 13, 44,45, 
DEvAna &e, q Mun, 9, 124, 
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35. Butihe assignmont of the tenth placo 10 the 
son of an appointed daughter, in Gautama’s ioxt, is 
relative io one differing in tiibe. 

36. The following passage of Mnnu, “Tf, among 
sevoral brothers of the whole blood, one hayo a son born, 
Monv'pronounces them all fathorsof male issue by moans 
of that son;”* is intended to forbid the adoption of 
others, if a brother’s son can possibly be adopted. It 
is uot intended to declaro him son of his unelo: for 
that is inconsistent with the ,subsequent, text; “ bro- 
thers likewise and thoir sons, pentiles, Genates &e.’*+ 

87. Tho author next adds ‘a restrictive clauso by 
way of conclusion to whal had been stated: * This 
Jaw is propounded by mo in rogard to sons equal by 
class, 't . 

88, This ‘maxim is applicable to sons alike by class, 
not to such as difor in rank, 





ANNOTATIONS, 
tho adoplive father sooopts for his own, is plaood in tho second sol by tho 
authority of tho toxt [or because tho mothor did ngt appertain to tho adop- 
tive father at the timo whon tho ohild was begotton.§} ‘ho wholo is therefore 
unoxceplionable, Subod hint. e 

86. Dhat is inconsistent with the subsoquent text, | Itia inoompaliblo with 
a passage of YarnyAwatoya dodluatory of tho nophow’s right of anccession 
allor lothors, Wot, 3£ho ba doomed a son, because all the brethron ave pro~ 
nounced fathers of malo issuo by means of tho son of a Inother, ha ought to 
inhoil beforo all othor hoive, suoh as tho fathoy and tho rosl, [who avo ih 
that passage prefeied to him. ] Subod’ hint, 

Tho principle of giving a preference to tho nophew, as tho noarost kinsman, 
in the soleation of a person to bo adopted, is camied much ffurthor by Nawoa 
vannita in the Dattaea-minansa: and, aecordmg to the dootino there laid 
down, the choivo should fall on the neat nenrest r.0lation, if thore be no brother's 
son; and on a diatont relation, in dofault of noar kindred: but ona slaangar, 
only upon failmo of all kin, S00 § 13. 








* Mew, 9. 182, + Yarnvawarova, 2. 136, Vido infin Q. 2, Soot 1. $1, 
y Yaswvawateya, 2, 18d, § Banatt-buarra, 
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89. ILere the damsel’s son, the son of hidden origin, 
the son received with a bride, and a son by a twice- 
married woman, are decmed of like class, through 
theiv natural fathor, but not in their own charactors: 
for they are not within the definition of tribe and class. 

40, Since issue, procreated in the direct order of 
the tribes, as the Aurd’ havasicta and the resi, are com~ 
prchended wider legitimate issuc, it must bo undor- 
stood, that, on failure of these also, the right of in- 
herilance devolyes on the son of the wife and the rest. 

41. But the’ son by,a Sudra wife, though legiti- 
mate, does not take the whole estate, even on failure 
of other issue. Thus Menu says, “But, whether the 
man. have sons, or have no sons, [| by his wives of other 
classes, | no” more than a tenth part must be given to 
the son of the Sudra.”* 

42, Whether he have sons,” whether ho have 
male issue of a regenorate tribe; “ or have no sons,” 





ANNOTATIONS. 

30. They are not within the definikon of tribe.) For Yarnvawareyra, 
haying described tho ougin and distinolions of the irihos and olasses, [via 
the Mur havasecta, Ambashtha, Nishada, Mahishya, Ura and Carana sy 
adds “This ile concerns tho ohildion of womon lawfully marriod.”} 
Thamit odaya. 

Aingo theso (viz. tha damsel’s son and the rest) avo bastards; boris cithor in 
fornication or adultery, their exolusion from class, tiibo &e, has beon or- 
dained in the flist book on religions observances. Subod’hint, 

41, No move than a tenth part.) Is not this wiong? for if has been de- 
olared, that the Sud «’s son shall take a share in a distribution among sons of 
various tribes (Seat, 8. § 1); butitis hae direoled, thet ho shall have a 
tenth pat, No; for the four shares of tho 2 almani’s son, with three for tho 
Cshatriya's ohild, make sevon; and, wilh two for tho Parsya'e offspring, 
make nino; adding that to one for the Sudra’s son, the sum is fen, Thus 
there is no contradiction: for in that instance also, his participation for a tenth 
part is ordained: and the wholo is unesceptionable, Stbod’hini. 


, Z 
* Muinu, 9. 164, 1 Yarwyawateys, 1.93, 
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or have no‘issue of'such ‘a tribe; in oithor. caso, tion 
his demise, ‘the son. of the wife or other. [ adoptive son,] 
‘or any other ‘kinsman ‘and: heir,] shall give to the 
Suan son; no more than a tenth purt of the ‘father’s 
estate. : 

“48, Elence it appears, that tho son ofa ‘Oshatriya ‘oy 
Poisya wite takes the wholo of the:proporty on failnito 
of issue-by women of equal. class. ° . 


SECTION XIL 





waghts of @:son by a female slave, in the cbse ofa 
Sudra’s estwte. 
o 
—000-— 


1.. The author next delivers a special. rule. concern... 
ing the partition of a Sudra’s. goods. .* Even a son begot- 
ten by a Sudra on.a female slave may take a-share by 
‘the father’s choice. But, if the, father: bo dead, the 
‘brethren should make him partaker of the imoisty of. 
‘éqshare: and one; who has no “brothors, may inherit - 
‘the whole property, in default of daughter's sons.’ - 

2. ‘The son begotten by a Sudra ona fomalo slave, 
obtains.a:share by the father’s choice, or at his plea 
sue. But after { the demise of +] the father, if theta 
bo sons of a wedded wife, let these brothers allow the. 











eae ANNOTATIONS: : 
eB. Fluned it ‘appoar's,] Tt 80 apponrs from the text of * Mnsv’ abovo cited 
(641). Danaén-imarra, a : ae 

L,I default of daughior's sons.) Sono intorprot- this ‘on. failuro of 
oughters andvin defonlt of thoir sons,’ BanAat-ntarra. 





“* YATNYAWALGYA, 2. 134135, + Banane-nmarta, 
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son of the fomalo slave to:participate for half.a share : 
that ‘is; let them give him. half {as much as is the a- 
mount of one biother’s* | allotment. | However, should 
thére be ‘no sons of a wedded wife, the son of the fe. 
male slave takes the whole estate, provided thera be no 
daughters of a wife, nor sons of daughters. . But, if 
there be such, the son of the female slave participates 
for half a share only. fe Shee ay 

8... From the mention of a Sudre in this place, fit 
follows,.that.|the son begotten by a man of a regener- 
ate tribe ona Semale slaye, does not obtain a share ,. 
even by the father’s chofte, nor the whole estate: after 
his demise. But, if he be docile, he- receives a’ simple 
maintenance. 





4 rn 
* Subod’hint ond BaLaM-buaTra, 
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CILAPTIUR I. 
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SHCTI@N I. 





Right of the widow to inherit the estate: dof one, who 
leaves no male issue. 


~0000— 


1, usr sons, principal and secondary, take tho 
heritage, has beon shown. The order of suaocession 
among all [tribes and classes*] on failuro of them, is 
next declared. 


a 

2, The wife, and the daughters also, both pa- 
*yents, brothers likowise, and their sons, gentilos, cogs 
* nates, a pupil, and a follow studont: on failure of the 
* first among those, the next in ordor is indosd heir to 
© tho estate of one, who doparted for heaven loaving 
“no male issue. This rule oxtends to all [ persons 
 andt ] classes,”’ | 





ANNOTATIONS. 


2, Brothers likewise .” } This is understood, by Baram-witarra na signify- 
ing both brothers and pistes, 


And thoir sons” )] BATAM-Biratrs wndorstood tho daughters of brothors, 
ag woll as thoir sons. 
bh 


* Sudohini, | Subo@hini, | Yarnvawarora, 2, 186,.—137, 


L 
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8. IIe, who has no son of any among the twolve 
descriptions abovestated (OC, 1. 11.) is one having ‘no 
male issuc. Of a man, thus leaving uo male progony, 
and going to heaven, or departing for another world, 
the hei, or successor, is that porson, among such as 
have been here enumerated, (viz, the wife and tho rest,) 
who is next in order, on failure of the frst montioned 
respectively. Such is the construction of the sentence, 

4, This rule, or order of succession, in the taking 
of an inheritange, must be understood as extending ta 
all tribes, whether the (pavabidooe stead and others in 
tho direct series of the classes, or Sufa and tho rest in 
the inverse order; and as comprehending the seyoral 
classos, the sacerdotal and the rest, 

- 5, In thé first place, tho wifo shares the estate. 
‘« Wife” (patni) signifies a woman espousod in lawful 
wedlock ; conformably with tlte etymology of the term 
as implying a connexion with religjous rites, 
i] 


‘ “ 





ANNOTATIONS. 


3, Such is the construction of the sontence.} Tho Smmentator Darar-pra- 
T14 disapproves the roading which is hero followod. Tho difforonce is, how-~ 
ever, immaterial, ‘ 7 

6. Conformadly with the etymology. A.xule of grammer is olted in the 
text: viz. Paninz, 4. 1. 85, > 

The author of the Subod’ hint romaike, that the meaning of tho grammatical 
rule oited from Panui is this: Patns ‘wifo’ anomalously derived from Pati 
‘husband ,’ is omployed when connexion with religious rites in indicated: for 
thoy aro accomplished by her means, and the conseqnonco aderucs to him. 
Lhe purport is, that n woman, lawfully wedded, and no othor, accomplishes 
religions ceremonies: antl therefore one* espouscd in lawful marriage is ev 
olusivoly oalled a wifo (patni,) Although younger wives are not sompetont 
to nasist at snorificos or other religious rites, if an eldest wifo exist, who is nol 
Uaqualified ; still since the rest become competont in their turns, on failure 
of her, or oven during her lifo, if sho be aflioted with a Insting malady or be 
degraded for nisqonduct, thoy possess a oapacity for the porformanco of 
reliztous ceremonica: and hore auch capacity onty is intonded, O1 els 
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6. VFridd’ha Munv also declares the widow's right 
to the whole estate. “The widow of  childess man, 
keeping wnsullicd her husband's bed, and persevering 
in religious observances, shall present his funoral ob- 
lation and obtain [his] entire share.”* 7rihad-Visunu 
likewiso ovdains it: “The woalth of him, who leayes 
no male issue, goos to his wife; on failure of her, it de. 
volves on daughters ; if there be none, it belongs to the 
father ; if ho be dead, it appertains to tho mothor,’’t 
So does Caryayana: “ Lot the widow suceced to her 
husband's wealth, provided shabe chast®3 and, in de- 
fault of her, the daughter inherits if unmarricd.{” 
And again, in another placo: The widow, being a 
woman of honest family, or the daughters, or on fai- 
jure of them the father, or the mother, or the brother, 
or his sons, are pronounced to be the heirs of onc who 
leaves no mala issuc.”§ Also Varuasratr: “Let the 
wife of a deccased mgn, who left no male isauo, take 
his share, notwithstanding kinsmen, a father, a mother, 
or uterine brethren, be present.” 

7. Passagos, adverse to the widow's claim, likewise 
occur. Thus Narepa has stated the succession of bro- 
thers, though a wife be living; and has directod tho 
assignment of a maintenance only to widows, “ A. 
mong brothors, if any one dio without issue, or entor a 
roligious ordor, lel tho rost of the brethyen divide his 


ANNOTATIONS, 


marriage may be exclusively meant by religious rites; Lor offerings aro made 
to deities at that ce.emony ; and such also is a saorifica or avlomn rite. Thus 
likewise, a Woman lawfully espoused, and no other, tsa wifo (pani), 








* Seo a note on this passage in J UWOTA-VAUANA, Ch, 1. Boot 1, gt ~ 


+ Vishnu, 17. 4.—7, 
t Vide infra. Seot, 2, § 2. 
§ In tho Miramttrodaya, this is otted naan toxt of a difforent author ; but 


tho commentator on the Mitacshara teats it as a further pasaggo from the 
author before cited, 


aucr. I. ON INHERITANCE. 90 


wealth, except the wife's soparate property. Let thom 
allow a maintenance 10 his women for life, provided 
these prescrye unsullied the bed of their lord. But, if 
they bohave otherwise, the brethren may resume that 
allowance.”* Mernvu propounds the succession of the 
father, or of the brother, to the estate of onc who has 
no male offspring: “ Ofhim, who leaves no son, the 
father shall take the inheritance, or the brothers,’ + 
He likewise states the mother’s right to the succession, 
as well as the-naternal grandmothor’s: “ Of a son dying 
childless, the mother stall fake the estate: and, the 
mother also being dead, the father’s mother shall take 
the heritage.”{ Sancia also declares the successivo 
rights of brothers, and of both parents, and lastly of 
the eldest wife ; ‘‘The wealth of a man, who departs 
for heaven, leaving mo male issue, goes to his brothers. 
If there be none, his father and mother take it; or his 
eldest wife.” Caryayana too says, “Ifa man die sepa- 
rate from his coheirs, let his father tako tho properly 
on failure of malo issue ; or successively the brother, or 
the mother, or the father’s mother.” 


8. Tho application of these and other contradictory 
aati is thus explained by D’manuswara: ‘The rule, 
educed from tho texts [of Yarnyawanoyva &o.§], that 
the wife shall take the estate, regards tho widow of a 


ANNOTATIONS. 


8. And other contradictory passages.] Alluding to tho toxts of Gaviasta 
and DrvanAa subsquently quoted, Banan-nirarsa, 

The rule deducsd from the texts.] From thoso of Yarnvawsnora. (§ 2.) 
Prid€ha-Menvy, Viannu, Carvavand and Vrriaspatr (§ 6.) Subo@ hint So. 

“TF sho sock... . offspring.’] Tho partiole (v7) is undoistood by tha; 
author, by whom tho passage is here oited, in tho conditional sense, ng appoars © 











* Nanupa, 18, 25,—26, + Monu, 9 186, Vido Scot. 4, $1, 
{ Mano, 9 217, Vido Sect, 4. § 2. & Seotion 6. § 2, 
§ Subod’hini, 
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soparated, brother: and that, provided she be solicitous 
of authority for vaising up issuc to her husband, 
Whence is it inferred, that a widow succeeds to the 
estate, provided sho seek pqrmission for raising up is. 
gue, but not independently of this considoration P 
From the text above cited, “Of him, who loaves no 
son, tho father shall tako tho inhovitanco 3° * and othor 
similar passages [as Nanupa’s &o,t] For hove a rule of 
adjustment and a xoason for it must be sought; but 
there is none other. Besidos it is confirmed by a pas- 
sage of GauramA: “ Let kinsmon allied by the funeral 
oblation, by family name, and by doscent from the 
same patriarch, sharo the heritago; or the widow of a 
childless man, if she scck 10 raiso up offspring to 
him,’ t 

9. ‘The meaning of the text is this: porsons, con- 
nected by a common oblation, by race, or by descent 
from a patriarch, share the offects of once who leaves no 
issue; or his widow takes the estate, provided she scek 
progeny.’ 
- 10. ‘Manz likewise shows by the following passago, 
that, when a brother dios posscasod of separate property, 
the wife’s claim to the effoots is in right of progeny, 
and not in any other manner, ‘Ile, who keeps the 
estate of his brothor and maintains tho widow, must, if 


ee ee 
ANNOTATIONS, 





from the interprotation of tho text in the noxé paragraph (§ 9.); noaording to 
the remaik of tho commentators on the Afitaeshara, But the acholinst of 
aura takos it in its usual disjunctive sonso: and tho toxt is differently 
interproted by the author of tho ALtacshara himsolf (§ 18.) 





Monv, 9. 185, Vide supra, § 7, 
BALAM-BHATTA. 
Gavrama, 28, 19,—20, Vide infra, § 18. 
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he raise up issue to his brother, deliver the estate to 
the son.”’* So, inthe case of undivided property lilke- 
wise, the same author says, “ Should a younger brother 
have begotten a son on the wife of his elder brother, 
the division must then be made equally: thus is tho 
law settled.’ + 

IL, ‘Vasisut’a also, forbidding an appointment to 
yaise up issue to the husband, ifsought from a covetous 
motive (“An appointment shall not be through covet- 
ousness;”}) thereby intimates, that the widow’s succes- 
sion to the estate isin pight of such an appointment, 
and not otherwise.’ 

12, ‘But, if authority for that purpose have not 
been received, the widow is entitled to a maintenance 
only ; by the text of Narzpa: “Let them allow a 
maintenance to his women for life.’’§ 


18. ‘The same (it is preterided) will be subsequent- 
ly declared by the contemplative saint: “And their 
childless wives, conducting themselves aright, must be 
supported; but such, as are unchaste, should be expell- 


“Seneneeerpererrnmmeereennneseneeenemeereenereeterenee, 
ANNOTATIONS. 


10, Must... deliver the estate to the son.”] It ix thus shown, that 
a doparnted brothor is meant ; else, if thero had boen no partition, he dould 
havo separato property. In the toxt subsequently cited, i appoars from the 
direction for making the division equally, that the case of an nusoparated 
ooheir is intended, Since there could be no partition, if he wore already 
soparated, Subod’ lant. 

11. The twrdow's succession is in right of such an appointment} A widow, 
who has accepted authority for raising up issno to her husband, has the right 
of suovession to his ostate ; but no other widow has so, Puamitrodaya, 

18, Zhe same (it rs pretonded) well be declared.) Here the pmticle cite 
indicates disapprobalion ; as in the example ‘Ah | wilt thou [presume to] fight.’ 
For this passage of YagwyAwanors will be oxpounded in a differont senso, 80 





* Menu, 9, 146, 1 Menv 9, 120, t Vasisur'ma, 17. 48, 
§ Nagnpa, 18, 26, Vide supra: § 7. 
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ed; and so, indeed, should those, who are porvorso.’* 

14, ‘Moreover, since tho wealth of a regoncrate 
man is designod for religious uses, the succession of wo- 
men to such property is unfit; because they are not 
competent to the porformance of religious rites, Ao- 
cordingly, it las been declared by some author, 
“Wealth was produced for tho sako of solomn 
sacrifices : and they, who are incompetont to the cole- 
bration of those rites, do not participate in the propor- 
ty, but are all entitled to food and raiment,” ‘ Richos 
were ordained for sacrifices. Tkorcforo thoy should be 
allotted to persons who aro concerned with 1oligious 
duties ; and not be assigned 40 women, to fools, and to 
people neglectful of holy obligations.” . 

15. ‘That is wrong: for authority to raise up issue 
to the husband is neither specified in the toxt, («Tho 
wile and the daughtors algo &e.""+) nor is it suggested 
by the premiscs. Besides, it may be hore asked ; is the 
appointment to raise up issuc a reason for the widow's 
succession to the property ? or is the issue, borne by her, 
the cause of her succession? If the appointment alone 
be the reason, it follows, that she has a right to tho es« 
tate, without having borne a son; and thoright of the 
son subsequontly produced [by means of the appoint- 
ment {] does not onsuc. But, if tho offspring bo the 





ANNOTATIONS, 


the expression ‘by somo author’ ( § 14.) is intended na an indication of diaros- 
peot. Hence the insertion of the passago so vited, in this argument, doos not 
imply an acknowledgmout of it as original and genuine, Subod Ann 

14 It has been declared by soma author,] Tho passago hore cited is not 
considered as authentic; aud no authority is shown tor that and tho following 
text: BALAM-DHATTA. 

15. And the right of the san subsequontly producad dace not onsuer| 
Which is inconsistent with the enunoiation of his right of succession, ns ona 





* Yansyawarova, 2 143, t§ 2 { Baran-puarra, 
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sole cause [of her claim,*] the wife should not be xe- 
cited as a successor : since, in that case, the son alone 
has a right 1o the goods, 

16. But, it is said, women have a title to property, 
either through the husband, or through tho son, and 
not otherwise. That is wrong : for it is inconsistent with 
the following text and other similar passages, “ What 
was given hefore the nuptial fire, what was prosented 
in the bridal procession, what has been given in token 
of affection, what has been received by the woman from 
her brother, ler mothey, or her father, are denominat- 
ed the sixfold property‘of a woman.” t 

17. Besides, the widow and the daughters are an- 
nounced as successors (§2), on failure of sons of all des- 
criptions. -Now by here affirming the right of a widow 
who has been appointed to raise up issue, the right of 
her son to succeed to the estate is virtually affirmed. 
But that had been already declared; and therfore the 
wife ought not to be mentioned under the head [of suc- 
cession to the éstatet] of one who leayes no male issue, 

18, But, it is alleged, the right of a widow, who is 
authorized to raise up issue to her husband, is deduced 
from the text of Gkurama: “ Let kinsmen allied by the 
funeral oblation, by family namo, and by descent from 
tho same patriarch, shave the heritage; or the widow 
of a childless man : and sho may either [vemain chaste, 








ANNOTATIONS. 
of tho twelve descriptions of sons, preferably to the widow and othor hoirs, 
Subod hint and Baraw-nravra. 

16. Lhat ts wrong: for it ts inconsistent with the followlng text.) Admity 
ting tho restriction,’ that women oblain property through their husbands or 
song only, still (hat rostriction doos not hold good universally, sinco womon’s 
right of property is declared in other instances. Subod' hind, 

11. The tojfe ouyhé not to be mentioned,] She ought not to bo hero mon- 
tioned, leat it should bo thought n vain repetition, Subod’ hint, 





* Banau-pirarra, ft Menu, 9.194, {| Banast-nnarra, 
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mw may] seck offspring.*” This too is erroneous: for 
the sense, which is there expressed, is not ‘Tf she seek 
so obtain offspring, she may take the goods of one who 
eft no issue;? but ‘persons alliod by the funeral obla- 
dion, by family name, and by descent from the same 
oatriarch, share the effects of one who leaves no issue ; 
or his widow takes his estate: and she may cithor seok 
to obtain progeny, or may remain chaste,’ This is an 
instruction to her, in regard to her duty. for the par. 
ticle (vd) ‘or,’ denoting an alternative, doos not convoy 
the sense of ‘if.’ Besides it is fig, that a Shasto woman 
should succeed to the ostate, rather than one appointed 
to taise up issue, reprobated as this practice is in the 
law as well as in popular opinion, The succession of a 
chaste widow is oxpressly declared: “ Tho widow of 
a childless man, besive unsullied her husband's 
bed, and persevering inereligious obsorvancos, shall 
present his funeral oblation and obtain his ontire 
share.”t Andan authority to raiso up issue is ox- 
pressly condemned by Mayu: “ By regenorate mon 
no widow rust be authorized to conceive by any othor; 
40 ey one, 

: ANNOA'LIONS, 

18, She may oither seok to obtain progeny. Tho author proposow two 
modes of conduot for a woman whose husband is decersed, One is, that sho 
should seok offspring, or oncenyour to obtain male issne under an authorily 
for that purpose, ‘The torm va (cither, ot) in thia place dooy nol signity ‘if; 
but indicates ay altornative aud that implies an opposite caso; and tho opposite 
sage is tho sosond mode of conduct, whioh, though nol oxpressly stated in tho 
fext, must, by forca of thy particle ea, in ils ugitel digjunotive necoptation, 
bo opposite to the desire of obtaining progeny hy mean of an appointment to 
taiso up issue: and this is consequontly dulormined to bo the duly of ohnslity. 
The theaning therefore is this: two modes of gonduot are hove prosoribod: 
eithor aho must seck malo issue by moans of an appointment for that purposo, 
or she must remain chaste, Subod’ hint. 





* Vide § 8. Tho text is hero translated according lo tha commontator’s in- 
terpretation, t Vido § 6. 


M 
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for they, who authorize her to conceive by another, 
violate the primeval law.”* : 

19. But the text of Vastsii’na “An appointment 
shall not be through covetousness ;’’+ must be interprot- 
edi ‘ifthe husband dic cither unseparated from his 
copatcencrs or reunited with them, she has not a right 
to the succession; and therefore an appoiniment to 
raiso up issue must not bo accepted for the sake of 
securing the succession to her offspring.’ 

20, As forthe text of Narwpa, “ Let thom allow a 
maintenance to his wom&n for lifo;”t Since reunion of 
parceners had been premised (in a former text, viz. 
“Tho shares of reunited brethren are considered to be 
exclusively theirs ;”’§) if must be meant to assign only 
a maintenance to their childless widows. Nor is tau- 
tology to be objected to that passage, the intermediate 
text being relative to reunited parcenors (“ Among bro- 
thers, if any one die withoutissuc, &o.’’|]) For women’s 
separate properly is exempted from partition by this 


er renner nena 


+ SNNOTATIONS, 





19, Dherefore an appointment»... must rot be accepted, ] Considering, 
that sho has not herself s right to tho estate, she onght not to seek an authority 
for raising up issue, fiom covetousnoss, with the viow that the woalth may 
go lo hor progeny, as it oaunot belong lo herself. Subod'hint, 

20, Nor is Lautolagy to be objected] On the ground, that both passages 
convey the same import, For, in explaining what hed beon before said, tho 
two sovernl passnges convey tivo distinct meanings: namely, that tho woman's 
separate property is not to bo divided ; and that a maintenance only is to bo 
granted to them. ‘What had beon beforo said, is not all whigh is afterwards 
Qeclaved ; that it should be charged with tautology, Tho toxt ¢ Among 
brothera, if any one die without issue,” is an explanation of tho precoding 
one (“ The shuros of reunited brethien are considered to be exclusively 
theiis.”) Tho oloso of it, “execpt the wife's separnto property,” is a 








* Munu, 9. 64, Vido C, 1. Seat. 10. § 8. * | Vide § 11. 
| Navepaj 13. 26, Vide § 12. § Nangpa, 13. 24, 
i] Narcpa, 18, 26, See Jimura-vaiaya, Ch. 11. Sect 1. § 48, 
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explanation. of what had been before said; and a move 
maintenance for the widow is at the samo timo ordained, 

21, The passage, which has heen cited, « Thoir child- 
less wives, conducting themselves aright, must be sup- 
ported ;”* will be subsequently shown to intend the 
wife of an impotent man and so forlh.t 

22. As for the argument, that the wealth of a 
yogenerale man is designed for religious uses ; 
and that a woman’s sucecssion to such properly is 
unfit, because she is not competent {p-the perform. 
ance of religious rites; that if wrong: for, if evory 
thing, which is wealth, be intended for sacrificial 
purposes, thon charilable donations, burnt offerings, and 
similar matiors, must vomain unaccomplished. Or, if 
it be alleged, that the applicableness of wealth to those 
uses is uncontradicted, since sacrifice hero signifies reli. 
gious duty in goneral ; aiid charitable donations, bumt 
offerings and tho rest are acts of religious duty; still 
other purposes of opulence and gratification, which are 
to he effected by means of woalth, must yemain unaccon- 
plished; and, if that be the case, there is an inconsis- 
toney in the following passages of Yasnvawacra, 
Gavrama and Mznv. “Noglect not religious duly, 





ANNOTATIONS, 
declaration of her property being indivisible ; and the aihacquont pansago 
("Let thom allow « maintenance to his women for life’) contains a separate 
injunction, Byiyw-anstis. 

22, Sueitfice here signifies religious duty in general, | Tho reltuqnishment 
of a thing, with the view Lo its appertaining to a doity, is a snoittioa Cyaga) 
or consearation of the thing, Tho sume design, terminated by onating the 
thing into Manes, 18 a burnt offing (koma) or holocaust, ‘Tho confcning 
of property on another by annulling a previous right, is a grt (dead) ov 
donation. Such is the difloronco between saoiifiee, bunt offering and 
donation, Sudod hin. 





Vide supra, § 13, + Vide Seat, 10 § 15, 
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wealth or pleasure in their proper scason.”* To the 
utmost of his powor, a man should not let morning, 
noon or evening be fruitless, in respeot of virtue, wealth 
and pleasure.”t ‘The organs cannot so effectually bo 
rostyained by avoiding their gratification, as by cons- 
tant knowledge [of the ills incident to sensnal plea- 
sure,’ t] 

28. Besides, if wealth be designed for sacrificial uses, 
the argument would be reversed, by which it is shown, 
that the carcful preservation of gold [inculoated by a 
passage of the’Veda§$] § Let gold be preserved,” is in- 
tended not for religions onds, but for human purposes. 

24, Moreover, if the word sacrifice import religious 
duty in general, the succession of women to estates is 
most propér, sinco they are competent to the perform- 
ance of auspicious and conservatory acts [as (he making 
of a pool or a gardon &e.||] + 

25. ‘The text of Nargpa, which declares the depen- 
dence of women, (¥ A woman has no right to indepen. 
dence,” ¥) is not incompatible with their acceptance of 
property ; even admitting their thraldom. 








ANNOTATIONS, 

“In their proper season.” ) This part of tho tort was wauting in the quota~ 
tion of it, as hevo exhibited : but the passage, as it is readin ils proper place,’ 
hy the Mitaeshara, APAR WON and fhe Taparaliea, contains the words suace 
cale ‘1p thoir proper season,’ 

23. Zhe aryeument would be reversed.) Tho reasoning here alluded to 
occtis in tho Afimansa ; and is the 12th topic of the 4th seotion of the 8rd 
chapter. The passage of the Veda, whioh'is there examined, and {tho initial 
words of which are quoted in the text, enjoins the careful preservation of 
gold, lest it lose its brightness and be tarnished. Tho question, rnisud on if, 
1g whether the observance of tho precept be essential to the effiensy of snoiifico 
or servo only a human pmpose ; and the result of tho ronsoning ia that tho 





*Yamvvawaneya, 1. 116, j Nob fount in ‘Gavrama’s institutes. 
{ Mes, 2, 96, partially quoted in this place. 
§ Banavw-nmarras Y} Barast-BHATLA, q Nanupa, 13, 3h. 
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26. Tlow then are the passages before cited 
(“Wealth was produced for the sako of solomn. sacri- 
fices &c.”*) 10 bo understood? Tho answer is, wealth, 
which was obtained [in charityt] for the express pur- 
poso of defraying sacrifices, must be appropriated oxclu- 
sively to that use even by sons and othor sucocssoys, 
The text intends that: for tho following passage de- 
claros it to bo an offence [to act otherwiso,] without 
any distinction in respoct of sons and successors, “IIo, 
who, having received articles for a sacrifico, disposes 
not of them for that purpose, -shall befome a kile or a 
crow.’ t 

27. Tt is said by Carvayana “ leivloss proporty 
gocs to the king, deducting however a subsistence 
for the femalos as well as the funoral charges: but 
the goods belonging to a venorablo priost, let him 
bestow on venerable priests.” “ Ieirless property,” or 
wealth which is without an heir to succeed to il, * goes 
to the king,” or hecomes the properly of tho sovereign; 
* deducting however a subsistence for the fomales as 
woll as the funeral charges:” that is, oxcluding or sct- 
ting apart a sufficiency for tho food.and raiment of the 
women, and as much as may bo requisite for the Lunor. 


a 


SNNOTATTONS, 








precept aftvets that person, and not tho saorifive. Tho reasoning is qunsdered 
by tho author toho incompatible with the notion, that weulth is intended 
adlely for anorifloinl nses, 

27, © Let him bestow on venerable priests” 60. (let him bestow ona venere 
able priost.”] Tho commentatar, Byaw-nittera, considers as a variation in 
the reading of the text, the subsequent iutorpretation of at, ‘Jeb him bestow 
ong yenertble priest.’ srotiiyayopapadsyot in plane of arof iyebhyas tad ar~ 
payet, Ilo remarks, however, ihat tho singular number is used gonorally. 





* Vide § 14. f Banast-nwarta. 
} This is a passage of Muxu nooording to Bansw-nnarra; and a 
ext of tho same import, bul expressed in other words, voonrs in his 
nstalutes, L, 25, 
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al repasts and other obsequies in honour of the late 
owner, the residue goes to the king. Such is the cons. 
truction of the text. An exception is added: ‘ but the 
goods belonging to a venorable pricst,” deducting how- 
ever a subsistence for tho females as well as the charges 
of obsequics, ‘let him bestow on a venorablo priest.’ 

28. ‘This relates to women kept in concubinage : for 
the term employed is “ females” yo shid.) ‘The toxt of 
Nargpa likewise relates to concubines; since the 
word thore used is “women” (sri) ‘ Except the 
wealth of a Bralinana {property goes to the king on 
failure of heirs.] Buta king, who is attentive to the 
obligations of duty, should give maintenance to the 
women of stich persons. The law of inheritance has 
been thus éeclared.’”* 

29. But since the torm “ wife” (palni) is here em- 
ployed, (§2.) the succession of a wedded wife, who is 
chaste, is not inconsistent with those passages. 

30. ‘Therefore the right interpretation is this ; when 
aman, who was separated from his cohcirs and not re- 
united with them, dics leaving no male issuo, his widow 
{if chastet] takes the estates in the first instance. Tor 
partition had been premised; and reunion will bo sub- 
sequently considered. + 

31. It must be understood, that tho explanation, 
proposed by Sricara and others, restricting [the 
widow’s succession] to the caso of a small property, 
is vofutod by this [following argument.t)  1f there he 
legitimate sons, itis provided, whether partition be made 
in tho owner’s lifo time or afler lis deccase, that 


ANNOTATIONS, 





28, Dheteat , relates to coneuhnes.] Or to twive-maried women and 
others not considurod as wives osponsed in Inwful, wedlock, Banam-Bitvt1a. 





* Nanmpa, 13, 61-52. 
+ Bana-wrarra, { Lia. 
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the wife shall fake asharo oqual 10 the son’s, “Tf 
he make the allolments cqual, his wives must he 
rendered partakers of like portions.”* And again: “ Of 
heirs dividing after tho death of tho father, let the 
mother also take an oqual share.”+ Such being tho 
caso, if isa mero orvor to say, that the wife takes nothing 
bub a subsistence, from the wealth of her husband, who 


died leaving no male issue. 


82, Butit is argued, that, under tho terms of tho 
tex(s above cited, (* his wives must he rendored par- 
takers of like portions ;” and * lot the mother also take 
an equal share ;”) a woman takes wenlth suflicient only 
for her maintenance. ‘That is wrong: for tho words 
share” or “ portion,” and “ oqual” or “ like,” might 
consequently be deemed unmeaning, + 

88. Or sttppose, that if tho wealth bo great, sho 
takes preciscly cnough for her swhbsistenoc; but if 





ANNOTATIONS. 


31. Iisa mere error to say, that the wife taker nothing but a subsistonce,) 
Tf tho wife share e portion equal to that of waun,‘not an allodment auficient 
only for hor support, both when the husband is living, and after hia doooase, 
though sons exist; moro espeoinlly should it be afflimed, that sho obtnins tho 
whole wealth of her husband, who leaves no malo issue: and thus, sinoo the 
widow's sucecssion to the whole estate f estubliched by reasoning a fortort, 
the ascortion, thal she obtains no more than food and raimont, is carongous, 
Bosides, sineo tho wife’s purtisipation with a son, who is onfifled to take a 
shave of theestate, or, if theta bo no other sou, the wholo of it, has beon 
expressly ordained, it is fit that sho should, on failnry of malo issue, taka tha 
wealth of her childless hasband being separate from his cohoiva. Srbad' hind, 

82, For the words “share” and “equal” might consequently be deamon 
unmeaning.] Theso terma avo commonly employod to signify ‘portion ? and 
“parity,” By abandoning thoir own signifio ition without suilloient causo, thoy 
would appear unmeaning, Subod hind. 





* GO. 1, Seot, 2. § 8 
1 C. 1. Booth 7. § 1. 
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small, she receives a share equal to that of a son. 
This again is wrong: for variablenoss in the precept 
must be the consequence. Thus, if the estate be con- 
siderable, the lexis abovecited, (‘his wives must be 
rendered parlakers of like portions;” and ‘let the 
mother also take an equal share ;”) assisted by another 
passage [‘* Let them allow a maintenance to his women 
for life ;” § 12*] suggest an allotment adapted for baro 
support. But, if the estate be inconsiderable, the same 
passages indicate the assignment of a share cqual to a 
son’s, . 

84, Thus, in the instance of tho Chaturmasye sacri- 
flees, in the disquisition [of the Minansa] on the pas- 











ANNOTATIONS. 


89, Tariableness in the precept must bo'the consoyuonce, If the passages 
above ited (§ 31,), assisted by another passage (§ 12.), ordain the widow's 
reoeipt of a sufficiency for her support, at tho timo of making a partition with 
the sons, whether her husband, who was wealthy, be then alive or dead, 5 but 
ovdain her taking of a sharo equal to that of w son, if hor husband possess little 
property ; Ucn a smylo sengencr, oneo uitered, is in one case dependant Con a 
diffrent passnge, for its interpictation,] and not so in anothor instanes 
Consequently, since it docs nob Yetain an uniform import, there is yariableness 
in the precept, Subad hint, 

84, Ln the instance of the Chaturmasyn sac ifcos.] These avo four sasri- 
fues performed on sneccssive days, according to somo authorities + but in the 
months of slshaPha, Cu tlea, and PMalguua, acovrding to others. ‘They ara 
soverally denomiuatal Maiswedera, Vuruna-praghasn, Sucamed ha and Sunasi- 
riya. ‘The oblations consist af roasted cakes (Prroduat); and, al the seaond of 
them, tio figures of sheop muile of ground rice. Tho cakes are prepared in the 
usual manner, consisting of vice, kneaded with hot water, and formed into 
humps of the shape of a tortuise: these nro roasted on a specitied number of 
potsherds (eapala) placed in a cirenlar hole, which contains one of tho 
three conscernted fires perpetually mamtained by deyoul Brakmanas, 

In tho disguisition on the passaye dwnyolh gran ayanti] Pmt of a 





* Subod’ hint and BatAM-MIUA TEA. 
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sage dwayoh pran ayanti;* whovo it is maintained hy 
the opponent, that the rules for tho preparation of tho 
sacrificial fire at the Soma-yaga extend to these sacrifices; 
in consequence of which the injunction not 10 consiruet 
a northern altar (allara-vedi) at the Faisweda and 
Sunasiviya sacrifices, must be understood ag a prohibt- 
tion of such altar; [which should clso be constructed at 
those sacrifices, as ala Soma-yaya :] but il is answored 
by an advocate for the right opinion, thal it is nol a pro- 
hibition of that allar as suggested by extending to these 
sacrifices the rules for prepaing the sacrificial fire at, 
tho Soma-yaga, but an exception to tho express rulo 
“prepare au udtara-vedi at this sacrifice | viz. at the 
Chaturmasye 3") it is urged in reply by tho opponent, 
that yaviablenoss in the precept mast folloly, since tho 
same precept thus authorizes the occasional construction 
of the altar, with referertco to a prohibition of it, al the 
first and last of the |four] poriods of sacrifice, and 
commands the construction of it at the two middle 
periods, independently of any other maxim: but il is 
finally shown as the right doctrine, for the very pur. 
pose of obviating the objection of variablencss in tho 
precept, that the prohibition of the altar at tho first 
and last of the poriods of sacrifiée is a recital of a cons. 
tant rule; and that tho injnnotion, “propare the 
ullara-vedi al this sacrifice,” commads ils construction 
a aE ea re ns 
ANNOTATIONS, 

passage of the Veda, which is the subject of a disynisition in tho Aftinanadc 
and which gives namo to it, This is the ninth (or, nocording to ono mode 
of counting, the seventh) topic in the third section of Jattinvs seyouth 
chapter. Sco Jrmura-vimana, Ch. 11. Seat. 4, 

Since the same precept authorised the occasional canst uction of the altar 
Sings ono precopt commands it aba Chalurmusya saoritice, and anothor forbids 
it at two of tho poriods of that sactifice; the injunction, contrasted with the 


* Mimansa, 7, 8. 6, 


N 
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at the two middle poriods namely tho Varura-praghasa 
and Sacamed’ha witha duo rogard to that explanatory 
recital, 

85. <As for the doctrine, thai, from tho text of Muyyu 
(Of him, who leayes no son, the father shall tako the 
inhovitance, or the brothors,’’*) as well as from that of 
Savona (“The wealth of a man, who doparts for 
heaven, loaving no maleissue, goes to his brothers, If 
there be none, his father and mother take it: or his 
eldest wife.”t) the sucecssion of brothers, to the estate 
of one who leaves no mate issue, is deduced; and that 
a wife obtains a sufficiency for her support, under the 
text “ Let them allow a maintenance to his women for 
lifo :”} this. being detormined, if a rich man die, leaving 
no male issue, the wife takes as much as is adequate to 
her subsistence, and tho brethren take the vost; but, if 
the estate be barely enough for the support of the 
widow, or less than enough, this text (“The wife and 
the daughters also ;?§) is propounded, on the contro- 
yortod question whether the widow ov the brothors 
inherit, to show, that the first claim prevails, This 
opinion the reverentl teacher docs not tolerate : for he 
interprots the text, “Of him who leaves no son, tho 


gS, 
ANNOTATIONS, 


prohibition, aeoms {o imply an option in this case. bnt, nol being controsted 
wilh any othor 1ulo, it becomes a cogont precept in tho instance of the two other 
periods. and thus the re being cogout m one case and nol in tho othe, 16 
yariable in its import and ofect. i 

85, On the controve ted question tohother the wedow or the brothers inherit, ] 
Whether the widow inherits, as povided hy Nanuna; or the brothers sucared 
couformably with the texts of Muxu and Bancita,  Ranawenwarta, 

Dis opinion the yevercud teacher does not tolerate.] Meaning Vraw urupa. 
Subod' hint and BAVAM-PIEAtLs 


Vile, 87. “+ Inds { Nant vA Vide § rn 
Yuyawatcys. Vide § 2. 





ti TICE MITACSUARA OMAR, It 


fathoy shall take tho inheritance, or tho brothers ;’”" as 
not relating to tho order of succession, sine it declares 
an altemative; but as intended merely to show the 
competency for inhoriling, and ag applicable whon the 
preferable claimants, the widow and the rest, fail. Tho 
text of Sano’sta too relates to a vounited brother. 

86, Bosides it doos not appear cither from this pass. 
ago [of Yaswyawatcya t) or from tho context, that 
it isrolative to an inconsiderable estate, If tho conclud. 
ing sentence, “On the failure of the first among these, 
the next in order is heir ;”t bo*restricted to tho caso of 
asmall property, by reference to another passage, in 
two instances (of the widow and of tho daughters,) 
but rolate to wealth generally in the othor instances (of 
tho father and tho rost,) the consequent defect of 
vartablencss in the pregept (§ 88.) affects this inter- 
protation, 

87, “If a woman, becoming a widow in her youth, 
be headstrong, a maintenance must in that, caso be given 
to her for the support of life.”§ ‘This passago of 
Hartrra is intended for a denial of tho right of a widow 
suspected of incontinency, to take the whole ostate. 
From this vory passago [of Teereal, it appears that a 
widow, not suspected of misconduct, hag a right to take 
tho whole property. 





ANNOTANIONS. 


The text of Sanc’ha relates (o arcunttud brother.}  [¢ relates fo tho onso of 0 
lrothor, who, aflor soparation, becomes associated with his oohelrs, from 
affection or any othor motive, Suded'hint 


“S Manu, Vide § 7. 
¢ Subo@hant, 





J Vido § 2. 
§ Inthe Mivada-chintamani thia possngo is read without tho conditional 
particle : viz, ©A woman ., . is headstrong: but rn maintenanes must over 


bo given 10 hor... .” 


i BalAM-DHATLA. F 
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38. With the same view, Sano’ita has said “ Or his 
oldest wife.” (§7.) Being cldest by good qualitics, and 
not supposed likely to bo guilty of incontinency, she 
takes the whole wealth ; and, like a mother, maintains 
any other hoadstrong wile fof her hushand.| Thus 
all is unoxecptionahle. 

89. Therefore it is a sottled yule, that a wedded 
wife, boing chaste, takes the wholo cstato of a man, who, 
being separated from his coheirs and not subsequently 
reunited with thom, dies, leaving no male issue. 


~ 


SECTION II. 





Right of the daughters and daughter's sons. 
—~007>00— 


1. Ou failure of her, the daughters inherit, They 
ave namodin the plusal number (Section I. § 2.) to 
suggest the equal or unequal participation of daughtors 
aliko or dissimilar by class. 





greece teeemrnnmencmt 





ANNOTATIONS, 


1, Lhey are named in the plural number, ] Tero femalo inauo ia nignifiod 
by tho original word “daughter” (duitoy: » and that ia applicable, in- 
diffyrently, to such as belong to tho samo or to difforent tribes. Plitality 
is denoted by tho termination of tho plural uumbor, (as in duhtteras;) 
which inaludes, without inconsisteney, those who are dissimilar from tho 
parent, Therefore daughters, alike or different by class, aro indicated by 
the original word and ils termination. They share equal or unequal portions 
in the order boforo montioncd: namely for shares, threo, two or one- 
(O. 1, Seat? 8, § 1.) Stebod Jani, 
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2. Thus Carvayana says, “Let the widow sueecced 
do her husband’s wealth, provided sho be chaste; and, 
in default of her, let the daughier inherit, if unmar- 
ried.?* Also Vritisearr: “Tho wife ig pronounced 
successor to the wealth of her husbands; and, in. her 
default, the daughtor, As ason, so docs tho daughter 
of aman proceed from his several limbs. Tow then 
should any other person take her father’s woalthP” 

8. If there be competition between a married and 
an unmarricd daughter, the unmarried one tnkes the 
succession wnder the specific’ provisions of the text 
above cited (“in default of her, Ict the daughter 
inherit, if unmarricd.’’) 

4, Ifthe competition be betweon an unprovided and 
cnviched daughter, tho unprovided ono inherits; hut, 
on failure of such, the onriched one suceceds: for the 
text of Gautama. is equally applicable to the paternal, 
as tothe maternal, estate. “A woman's separate pro- 
perly goes to her daughters, unmarried or unpro- 
vided.’ 

5. It must not be supposed, that this relates to tho 
appointed daughter: for, in troating’of malo issuc, sho 
and her son have becn pronounced equal to tho logili- 


4 
errr eercerrencrrmv ann snr sammnenruneneurriineteninmeaia weiteineers torn 


ANNOTATIONS, 


4, Tho tevtof Gautama ts eyually applicable to the paternal... estata, 
Tho meaning is this: sinoo the danghter’s right is doclarod wilh veforence to 
awomean’s peovliar proporty, but,it is nob intended by wing tho word 
woman's’? to rostriot ib positively to that singlo object, tho pmity of rea- 
soning holds good, Subod’hint 


& For, in treating of male issue, sho and hey son have heen pronounced §0.) 


Since sho has been notiood while treating of inalo {issuc, tho introduotion of 
her in this placo would bu improper, Suebod’ hint. 





* Vido snpra. Sect. 1. § 6. ‘ 
| Gaurami, 28, 22, Vide supra. 0. 1. Suol 3. G14, 
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mate son (“ Equal tohim isthe son of an appointed 
daughter,”* or the daughter appointed to be a son.) 

6. By the import of the particle “also” (Scct.1.§2.) 
the daughter’s son succeeds to the estate on failure of 
daughiors, Thus Visuyu says, “ If aman leavo neither 
son, nor son’s son, nor wife, nor fomalot] issue, tho 
daughter’s sons shall take his wealth. Tor, in regard to 
tho ohsecuics of ancestors, daughtor’s sons aro considers 
ed as son’s sons,”§ Munv likewiso declares,“ By that 
malo child, whoin a daughter, whethor formally appoint. 
ed or not, shall produce from a husband of an equal 
class, the maternal grandfather becomes the grandsixe 
of ason’s son: let that son give the funcral oblation 
and possess the inhoritance.’’|| 


~ 
OL 


SECTION Il. 





0 








Right of the Parents. 
—007>00— 

1. On failure of those heirs, tho {wo parents, mean. 
ing tho mother and tito father, are successors to the 
proporty. 

perrenaeTeeer ieee Meera ree SE Sn ee enero 
ANNOTATIONS, 

6. The daughter's son succeeds lo the estate on failure of daughters.) Accor d- 
ing to the commontary of BAaram-nitarta, tho daughter's daughter inherits in 
default of daughter's sons, To grounds this opinion, for which however thoro 
fg no authority in Vwxvannswanra’s text, upon tho audlogy, which this 
author had admitted in nuother caso, betweon the succession fo 2 woman's 
fsopnrale proporty and tho inboritanee of tho paternal estate. ( Vide § 4.) 








*O. 1, Sool, 11,61, FC. 1, Moot. 11.63, | Banamenyrarra, | 

§ Not found in Visnnv's institutes: bub cited wuder his name in the 
Smypiti-changrioa, 

{| Mayu, 9. 136, 
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2. Although the order, in which parents sneceed 
to the estate, do not clearly appear [from tho tenour 
of the text; Sect. 1. § 2.] since a conjunctive compound 
is declared to present the meaning of its several terms 
at once ;* and tho omission of ono term and retention 
of tho other constitute an exeeptiont to that [oomplox 
expression ;} yet, as the word ‘mother’ stands first in 
tho phrase into which that is resolvable, and is flusi 
in the regular compound (matapilaray) ‘mother and 
father’ } when not reduced [to tho simpler form pitaran 
* parents’] by tho omission of ome icrm and retention 
of the other; it follows from the order of tho senso 
which is thence deduced, and according to tho series 
thus prescnicd in answer to an inquiry concerning tho 





A aa 
ANNOTATIONS. 


9. Although the order . do not clearly appear. } Wt in doolared, that 
tho two parents are aucecssors to tho property, if thore be no danghtor nor 
daughter's son, Since the term (pitarau) ¢ paronts’ is formed by omitting 
ono and rotaining tho other momber of a complox expression (mothor and 
father ; ) shall they conjointly tako the estate, or severally ? and is tho order 
of suogossion optional, or fixed and regulated ? Tho author roplios to these 
questions, Subod'hini. 

A conjunctive compound ts declared §e.] A compound torm is fomned, 
as divocted by Panryx and his commontators, § when two or moro nouns 
occur with tho impoié of the conjunction ‘and,’ in two of ils semen ( vin. 
reoiprocation and oumulation||) Chis is limited hy tho cmondatory 1Uulo 
of Catyayansa to tho case whora tho sonso conveyed by cagh word is pro~ 
sented at onco: while the samo terms, conncoted in a pliaso by the 
conjunetion copulative, would prosont tho senso of each sucoossively. 

Lhe omisston of one term and retention of the other constitute an excoption, | 
When tho word pity ¢ father’ ocours with mati * mother,’ it may be rotained 
and tho other term bo rojeoted. ‘This is an oxeeption to-the goneral 





© Par tied, 1, on PANINT, 2. 2, 29, | Pantyr, 1, 8. 70. 
{ Vartiea, 8, on Pawtnr, 2, 2. 34 § Vido infra. Boot 11, § 20. 
|| Seo Diotionary of Asuna, Book 3, Chap. 4, Soot 28, Vorse a 
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order of suecossion, that the mothor takes the ostato 
in the first instance ; and, on failure of her, the father, 

8. Besides the father is a common parent to other 
sons, but tho mother is not so: and, since her propin- 
quity is consequently greatest, it is fil, that she should 
take the estate in the first instance, conformahly with 
the text “ To the noarest sepiada, the inheritance next 
belongs,’’* 

4, Nor is the claim in virtue of propinquily res. 
tricted to (sapindas) kinsmen allied by funcral oblations : 


ANNOTATIONS. 


rule of composition. Itis optional; and the regular form may bo relained 
in its stend, Fx Pitaraw ¢ two parents ;’ or Mutapitarau * mother and father? 
Paninz, 1, 2. 70. and 2, 2, 29,—-84. 

The word mothay stunds first in the plyaso into which that ts resolvable.) 
The oompound term, whethor reduced to tho simplor oxprossion or rotaining 
its complex form, is resolvable into the phrasa made cha pite cha ‘hoth the 
mother and tho father’ ‘This, howover, ia only the onstomary order of 
torms, not specially enjoined by any inle of ayninx. 

Js frst in the regular compound.) Conformably with one of Carvarana’s 
emondatory 1018 on Panrni’s onuon for tho collocation of terms in composi~ 
tion. (2. 2, 34.) That rulo roqujres tho most roverod object to havo precadenca : 
and the oxamplo of the rule, as given in Paransana’s DMahabhashya ond 
Vaaana’s Casiea-v itti, is this yory compound term matapttaian ‘mother 
and father.’ Tho commontators, Caryara and Wananarra, asaign voiwous why 
a mother is considered to be moro yonorable than a father, 

Tt follues, from the order af the terms.] "Tho compound torms matapitarae 
‘ mothor and father,’ as well as the abridged and simplor oxprosston prlarau 
‘ parents,’ is resolvable into tho same phraso omnela cha pita cha ‘both tho 
mother and the fatha.’ Thus, in overy form of expression, * mother’ stands 
fist, TTenco the anthor infers, that tho mother’s prioity in regard (0 succos- 
sion to wenlth is intended by the text (Sool. 1. § 2) 

3, The father ts a common pa ent to other sona.] The mattor is, in respect 
of nona, not a common prent to several sets of them; and hor propinqnily is 
therefore more immedinto, compared with the fathor’s. But his paternity js 








eae eile - bg 


* Minv, 9, 187, 
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but, on the contrary, it appears from this vory text, 
(§8.) that the rule of propinquity is cffecinal, without 
any oxception, in tho case of (samanodacas) kindred 
connected by libations of water, as well as othor 
yelatives, when they appear to have a claim to the 
succession. 

5. ‘Lhevofore, sinco the mother is tho nearest of 
tho {wo parents, itis most fit, that sho should tako tho 
estate. But, on failuro of her, the father is successor 
to the property. 





ANNOTATIONS, 


common , sinco ho may have sons by women of equal rank, with himself, 
as well as childien by wives of tho Cshafriya and other inferior tribes; and 
hig nearness 18 thercforo mediate, in comparison of the mother’s. ‘Tho mother 
conseqnontly is nomest to her chilil§ andy sho suececda to the estato in tho 
first insinnes, sinco itis ordained by a passage of Muyv, thal tho person, who 
is nearest of kin, shall have tho proporty. Subod’hini, 


6, On failure of her, the futher is suceessor to tho property.) Tho 
commentator, Banam-pitatra, is of opinion, that tho father should inhertt 
first and afterwards tho mother; upon the analogy of more distant kindrod, 
where tho patornal lino has invariably the proferenue before tho maternal 
kindved ; and upon tho authority of sovoral oxpress passaged of law, Nanna 
Pawnprra, author of commentniics on the Afitacskara and on tho institutes 
of Vrsinv, had bofore maintained the samo opinion. Bub tho elder com- 
montator of tho Addacshara, ViowLsWArta-nAtit hag in this instaneo fal. 
lowed tho text of his author in his own trontiso ontitled Madana-Purijata, 
and has supported Visyyanrswana’s arguinent both thero and in his eom- 
mentary named Sudvd’hin', Much diversity of opimion docs indocd prevail 
on this question, Srrteant maintains, that the fathor and mether inhorit 
together : aud the great majority of wiiturs of eminence (nd Apananca and 
Camaracans, and the authors of tho Suriiechandvion, Madane-ratna, 
Vyavuhara-mayue' ha §e.) gives the father tho preferenaa before tho mother. 
dinvta-vamana, aud Racawuyuyusyt have adopted ths dectiine, Bil 
VACHESPALT MISRA, on ho contiury, conoms with the Mrdeeshura ia placing 

athe mother before the fathor ; being guided by an citoneous reading of the teat 
of Visrrsu (Sect. 1. §6.), avis aemarked in the Piranudroduya, ‘Tho author 


ce) 
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SECTION Iv. 





Right of the Brothers. 
-—-00.~00— 


1. On failure of the father, brethron shara thé 
estate, Accordingly Meno says, “ Of him, who leaves 
no son, the Lathor shal] take tho inherilanco or tha 
brothers.’’* 

2. Tt has been argued by D’marnswara, that, andor 
the following text of Munv, “ Ofa son dying childless, 
the mothe shall take tho ostale; and, the mother 
also hoing dead, the father’s mother shall take tho 
horitage ;"+ ‘even while the,father is living, if tho 
mother he dead, the father’s mother, or in other words 
the patornal grandmother, and not the fathor himself, 


Sec een TS 
ANNOTATIONS, 


of tho latter work proposes to raconoile these contradictions by a personal dis- 
tinction, Tf tho mother bo individually more vonorablo than tho fathor, sho 
inherits; if sha be less ao, tho tather takes the inharttane. 

1, Grethron.] Tho commontators, Nanna Panorza and Banavestesera, ’ 
consider this as intending ‘ brothors and sisters,’ in the same manner in whioh 
 paronts” havo beon explained ‘ mothor and fathor,’ (Seot. 3. § 2.) and con- 
formably with an oxpress rule of grammar (Panrtnt, 1, 2, 68,) They observe, 
that tho brother inhorits first: and, in his dofsult, the sister, ‘This opinion fs 
controyorted by Caaranicana and by the author of tho Vyavahara-mayueha. 

2. It has been argued by D'ranuswans.] Tt had boon shown (Seot.'8), that 
tho Cothor inherits on failure of the mothor. But that is atated otherwise by 
differont authors, ‘To refute the opinion maintained by ono of thom, tho on- 
thor revorts to the subject by" 0 retvospoot analogous to tho backward look of 
the lion, Svbod’Aini and BAtAM-DITATIA. 





* Munv, 185, Vide Soot. 1. § 7. + Monv,9. ati, Vide Soot. 1,§ 7.7 
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shall take the succession: hecause wealth, devolving 
upon him, may go to sons dissimilar by class; but 
what is inhorited by the paternal grandmother, goes to 
such only as apportain to the same tribo: and thor. 
fore the paternal grandmother takes tho ostate.’ 

8. ‘The holy teacher (Viswarura* ) doos not assont 
to that doctrine: because the heritable right of song 
evon dissimilar by class has been expressly ordained by 
a passage abovecited: “ Tho sons of a Brahmana, in 
the several tribes, have four shares, or tivo, or one,” 

4. But the passage of Muxv, expressing that “ ‘Pho 
property of a Brahmana shall nover be taken hy tho 
king,”’t intends tho sovercign, nota son [ of the lato 
owner by a woman. of tho yoyal or military {vibe }. 

5, Among brothers, such, as are of the whole hlood, 
take the inheritanco in tho first instance, under the toxt 

s 





ANNOTATIONS, 

Because wealth, devolving on him, may go to sons dissimilar] ho moaning 
is this: if the suecesston bo taken by tho futhor, tho proparty becomes a paternal 
estate, and may devolve on his sons whethor belonging to tho Aad? harasiota 
Cor auothor mixi§] tribe or to his own glass, Bat, ifit bo akon by tho grand. 
mother, it becoraes a matornal estate and dovol¥es on porsons of tho same tribo, 
namely her daughters ; or succossively on failure of thom, hor daughtor’s sons, 
her own sons, ant so forth, Subdo@ ant and Bynamennalras 

4, Intends the sovereign, not a san.) Te doos not prohibit tho suosession of a 
Brakmana’s son by a Cshatriya wilo, donominatod king as being of his 
mothor's tribe, which is the royul or military ono. But it relates to an arohent 
to the sovereign, ‘Lherefoue it is not an exoeption to tho passage cited in tho pro- 
coding paragraph: and Viswanura’s reasoning holds goad, that (D’'ILsRwawata's 
objestion wenld be yalid, if there wero any harm in tho ultimate staacasion of 
sous dissimilar by class, Bul that is not the onse, On the contrary, they aro 
expressly pronounced by tho text hoo eited, to he partakers of inheviianoe.’ 
SuboP hini, 


* Pho name is supplicd by tho Subod' lini. ere 
{ Yarnyvawatoyay 2. 126, Vide supra, CG. 1. Sect $.§ 1, A 
f Mesv,9. 189. Vide infra. Seat. 7.§ 6. § BADAM-RITATLAL 
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bofore cited: “To the nearest sepinda, the inheritance 
next belongs.”* Sinee those of the half blood avo 
romote through the difference of the mothors. 

G. If there be no uterine ( or whole) brothers, 
those by different mothers inherit the estate. 

4%. On failure of brothers also, their sons share the 
heritage in the ordor of the respective fathers. 

8. In case of competition betweon brothers and 
nephows, the nephews have no title to_ the succossion : 
for their right of inheritance is declared to be on failure 
of brothers (‘both parents, brothers likewise, and 
their sons.” Sect. 1. § 2. +) 

9. Towoever, when a brother has died leaving no 
male issue (nor other nearer heir, {) and tho estate 
has consoquently dovolved on his brothers indifferently, 
if any one of them die beforo a partition of thoir 
brother’s estate takes placo,ehis sons do in that caso 
acquire a title through their father: and it is fit, there- 





ANNOTATIONS, 


8, If there be no uterine Gor whole) brothers, those by different mathers 
snhorit ] Tho author of the, Tygvuhara-mayue'ha consures thy prelaonee hero 
given to tho brothers of the hatt blood before the nephows, being sons of bro- 
thors of the whola blogd, . F 

7, Lheir sans shave the heritage.) Inoluding, say Nywpa Panprra and 
Baniwemmytra, the daughters ag well as the sous of biothora, and tho sons and 
daughters of sisters, ‘This gonseq vontly will comprohend all nephows aud 
nioces, 

in the aver of the respective fathers. ] In their order as brothers af the 
whole blood, and of the half blood, BarAm-piarza, 

Fy analogy to the caso of giandgons by difteront fathors (Chap, 2, Soot. 
8.), the distribution of shates shall be made, though allotments to their 
rospootiyo fothors, and not in their own right, whether there be one, two, 
ov many gous ofeach brother, Subod'hind. 


“Maru, 0. 187, Vide Sool, 3.§3. 
f SuboWhint and Batauponarta fF Bapas-puaiia, 
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fore, that a:share should be allotted to thom, in thoir 
fathor’s right, al asubsequent distribution of tho pro- 
porty botwveen thom and tho surviving brothers, 





0000 
SHCOTLION V. 


Suecession of kindred of the same family name : lerined 
Gotraja, oregentiles. 


—~00—00— 


1. If there be not even brother's sons, gontiles share 
the ostate. Gentiles aro tho patoral grandmother and 
relations connected by funeral oblations of food and liba. 
tions of wator. 

2. In tho first placo tho paternal grandmother 
takes tho inhoritance. The paternal grandmother's 
succession immediately after tho mother, was sedmingly 
suggested by the toxt hofore cited, * And, the mothor 
also being dead, tho father's mother shall take tho heri- 
tage :”* no place, howovor, is found for hor in the com. 

act serics of heirs Crom the father to the nophows and 
that, text (“the fathow’s mother shall take tho heri. 
tago”) is intended only toindigato her genoral compo. 


Sete reereent rt ereneremenenemngemrn erg enpineneenemcemacte ryan ter timer, 
ANNOTATTONS. 


That ia wrong: for tho brothron had not a vested intorost in thoir Inother's 
wonlth before thoir decease; property was oyly vosted in tho nophows by tho 
owner's demise. BAtaM -BIrarta. 

1, Gontiles,] Gotraja or porsons holonging to the samo gonoral frinily 
( Gotra ) Aistinguished by a common name: theso answor nonly to tho 
Gentiles of tho Roman law. 


* Sect, t. § 7. 
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dency for inheritance. She must, therefore, of course 
succeed immediately after the nephew; and thus there 
is no contradiction. 

8, On failure of the paternal grandmother, the (go- 
éraja) kinsmen sprung from the same family with the 
deceased and (sapinda) connected by funcral oblations 
nuncly the paternal grandfather and the rest, inherit 
the estate, For kinsmen sprung from a different 
family, but connected by funcral oblations, arc indicat. 
ed by the term cognate (bandh Sect. 6.) 

4, TZerc, on failure of the father’s descendants, tho 
heixs are successively the paternal grandmother, the 
paternal grandfather, the uncles and their sons, 


5. On failure of tho patornal grandfather's line, the 
paternal great grandmothor, the great grandfathor, his 
sons and their issue, inhorit. In this mannor must bo 
understood the succession of kindycd belonging to tho 
same general family and connected by funeral oblation. 


. 





ANNOTATIONS, 


2. She must shoraforo, of course succeod.] Some copies of the Mitacshara 
redid this passago differently. ‘Tho variation is noticed in tho ocommontary 
of Ravamennagta. viz, ‘Slt sueoosds, aftor tho preceding claimants, 
if Lhoy bo dead,’ upuritana-mritanantaram inalend of utearshe tat sudanantar= 
am, ‘Tho commontary remarks, that the ¢ proooding (uparitana) claimauta” 
are tho father and tho rest down to the brother's son. 

8. On fallare of tha pulernal grandmother... the paternal grandfather.} 
BaramM-nuacca insists, that the gtandfather inherits before the grandmother, 
as the Sather befoio the mother, Seo Sestion 3, 

5. In this manner must bo under stood tho succession of kindred, ] The Subad’s 
Aint, commenting on tho {ist words of the following seotion, caries the enu- 
moration n little farther: viz. ‘tho paternal great grandfathor's mother, gicat 
giandfuthor’s father, gient guandfuther’s brothers nnd their sons, The pas 
dornol great grandfather's grandmothor, goat grandfathor’s grandfathor, 
great grandfathor’s unoles and their sons, ‘Lhe samo analogy holds in tho sue~ 
cession of kindred oonncoted by a common. Libation of wate.” 
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6. If thore be none such, tho succession devolves on 
kindred connecled by libations of water: and thoy 
must. be tmderstood to reach to soven dogveas heyond 
the kindred connected by funeral oblations of food ; or 
else, as far as tho limits of knowlodgo as to birth and 
name extend. Accordingly Vrihal-Manu says “ Tho 
yélation of tho sapindas, or kindred connected by tho 
funeral oblation, ceases with tho sovontl, person ; and 
that of samanodacas, or those connected by & common 
libation of water, extend to the fonriconth dogroc ; or as 


a? 


en ee ed 
ANNOTALTONS. 

The soholiaat of Visuxv, who's also one of the commentators of tho Aitace 
shara, stules otherwise tho suocossion of tho noar and distant Kindred, in. ox~ 
potnding the passago of Vistne “ if no brothor’s son oxist, it passes to kinsmon 
(bandhu;) in their defaull, it devolyes on relations (seu/ye):"* whore Ranant- 
witarra, on the authority of a reading found in tho ALaduna-ratna, proposes to 
tvansposo the terms Land’hu ayd saeulya; for the purpose of reconoiling Vrsrxv 
with Yamnvawatora, by interproting sacuya in tho sonso of godryja or kinsmon 
sprung from the same family, Naypa, Panprra, presorving the common rord+ 
ing, says ‘kinsmen (bandhy) avo supindus ; and theso may beloug to Lho samo 
gonoral family or not. Virst thoso of tho sumo gonoial family (segofra) ay hoirse 
hey aro thro, the father, patornal grandfather, and grent grandfathers as aleo 
threo, the father, palerual grandfathor, and great grandfather ; a8 aluo thivo 
descondants of each. Tho ordoy is this; In tho fathor'y ling, on failure of the bro~ 
thor’s son, (he brothor’s so.’s gon is heir, In dofault of him, tho paternal grand 
fathor, his son and grandson, Failing theso, the paternal greab grandiathor, hie 
aon and grandson. In this manner tho snosession passes Lo the fourth degree in- 
elusivo; and not to tho fifth: for the toxt caposses © Tho Afth has no concorn 
with tho funeral oblations.”4 The daughters of tho fathor and othor ancostors 
must be rdmilied, like the daughters of tho man himself, and for the samo 
sonson, £ On failuvo of tho father’s kindrod oonneoted by fanoral oblations, tho 
mothox's kindred ara heirs: namely tho maternal grandfather, tho motornal 
uunole and his son ; and so forth. In dofwult of these, the sugcossors are thy 
mothor's sister, er gon and {he rout,’ 











“a Vistenu, 17.10,—11. 
| Munu, & 188, 
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somo affirm, it reachos asfarastho memory of birth 
and name extends. This is signified by gotra or tho 
relation of family name.’’* 





ANNOTATIONS. 


Tho commentator tnkes oocasion to consure an interpretation, which dorres- 
ponds with that of the Alitucshera as delivered in tho following section 
(8. 6 § 1.)3 and nooording to which the cognato kindred of tho man 
himeelf, of hia father ond of his mothor ave the sons of his father’s sister 
and so forth: because it wotdd follow, that the father's sister’s son 
and the rest would inhorit, although tho mau’s own sistor and sister’s sons 
wore living, Baran-nitarta, however, repels this abjection by the remark, 
that tho sister and sister's sons have heen already noticed as next in succession 
to the brother*aud brotho.’s sons: which is indeed Nana Panorra’s own 
dvetring, 

Tle adds, ‘ after tho heirs aboyementioncel, the seru/ya ov distant kinsman is 
ontitled to the succession: moaning a relation in tho fifth or other remoter 
dogres,’ 

‘This wholo ordor of snocession, it may be observed, differs matoriatly from 
that which is laughtin the toxt of the Jfitueshara, On the other hand, the 
author of the Tiramitrodaya has oxactly followed tho Mitaeshara; and so has 
Caariacana + and ibis also contirmed by Man’nava Aotrarya, in tho Myava- 
hava Mad hava, as well as by (ho Snu iti-chandrion, 

But the author of tho Vyavahura-myuche contends fora different sevies 
of hoirs after the brothor’s sons ¢ Ist the paternal grandmother ; 2d the sistor; 
3d the patornel grandfather and the brother of the half blood, as equally 
near of king 4th the paternal great grandfather, tho paternal uncle and 
tho son of a brother of (he half blood, sharing together asin tho same degree 
of affinity” Ife has not puraned the onumoration futher; and tho principle 
stated by him, neatncss of kin, dovs vot cloarly indicate the rule of con- 
tinuation of this series 


, 





oe ceneners 2 os 
* Tho first pet of this presage ocours in Muxu’s institutes, 5, 60, Tho 
remainder of the toxt differs. 
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SEOTION Vi. 


On the succession of cognate hindved, bandhu, 
0000 


1. On failure of gentilos, tho cognates aro hoirs, 
Cognates aro of threé kinds; related to the porson 
himself, to his father, or to ‘his mothar: a3 is do- 
claved by the following toxt, ‘The sons of his own 
father’s sister, tho sons of his own mother’s sistor, 
and tho sons of his own maternal uncle, mgt be con- 
sidered as his own cognate kindred, ‘Tho sons of his 
father’s patornal aunt, the sous of his f{uthor’s maternal 
aunt, and tho sons of his fathor’s matemal wuele, wust 
bo deomed his father’s cognaie kindred. Tho sons of 
his mother’s paternal aunt, tho sons of his mother’s 
matmnal aunt, and tha song of his mother’s maternal 
uncle, must be reckoned mother’s cognate.’’* 


Fr a 
ANNOTANLONS. 

1. Lho cognates are heirs. J Bund'he, cognate ov distant Kin, ooures- 
ponding nenrly lo the Cognati of the oman law. 

Cognates are of three kinds. |] Batvm-nit\ira noticos a variation in 
tho reading, ban@havak for ban@huvah, Tt producos no essontial diflorunoe 
in the intorpietation. 

elated to the porson himself, or to his mother, Avanancs, is romarked 
by CasrarAcina, disallows the tio Inst classes of cognate kindvodl, ay having 
no vongern with itderitance; and restricts the term dard Au, in tho text, to 
the kindred of tho owner himself, Tho author of the Pyacahara-mayucha 
confutes tha reshiction. 


* The text ia scomingly ascribed by tho comment-tor, Baram-riarra to 
Vrid@ha Barverra, Bubi¢ is quoted in tho Fyarakara- Mud hava ns a toxt 
of BaupmaAvanAr ° 

Pp 
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2. Tere, by reason of near affinity, the cognate 
kindred of the deccased himsolf, are his successors it 
tho first instance : on failure of them, his father’s cog. 
nate kindred : or, if there be none, his mother’s cognate 
kindred, This must be understood to bo the order of 
succession hore intonded, 


00700: 
SECTION VII 


On the succession of strangers upon failure of the 
kindred. 
—-002>00— 


. 

1. If there be no relations of the deerasad, tho pre- 
ceptor, ov, on failure of him, the pupil, inherits, by the 
text of AvastamBa. “Ef there be no male issuo, the 
nearest kinsman inherits: or, in default of kindred, the 
preceptor ; or failing him, tho disciple.” 

2, Tfthere be no pupil, the fellow student is the 
successor. lle, who received his investiture, or instrne- 
tion in reading or ‘in the knowledgo of the sonse of 
seripture, from the same preceptor, is a fellow studont. 

3. Li there be no fellow students, some learned and 
venerable priest should take the property of a Brah- 
mene, Under the text of Gauraa: © Venerable priests 
should shave the wealth of a Bralimana, who leaves no 
issue,” * 

4. tor want of such successors, any Brahimana 
may be the heir. So Muwu declares: * On failure of all 








ANNOTATIONS, 


2. This must be understuod to he the order of suceession.] Sco n note at the 
close of tho lust section. 


* Gaviaws, 28, 39, 
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those, the lawful heirs are such Brahmanas, as have 
yead the three Vedas, as are puro in body and mind, as 
have subdued their passions, Thus virtue is not lost.”* 

5. Never shallaking take tho wealth of a priost; 
for the toxt of Manu forbids i: “ The proporty of a 
Brahkmana shall never bo taken by tho king: this is a 
fixed law.’+ It is also declared by Nannpa: “ If thoro 
beno heir of a Brahmana’s wealth, on his demise, it must 
be given toa Brahmana. Othorwise the king is taint- 
ed with sin.” t 

6. But tho king, and notea priost, thay tako the 
estate ofa Oshatriya or othor person of an infortor 
tribe, on failure of heirs down to the follow student, So 
Monv ordains; “ But the woalth of the other classes, 
on failure of all [heirs,] the king may take.”*|| 








200500 
SECTION VII. 


On suocession to the property of a hermit or of an ascetic. 
O00, 

1. Ithas been declared, that sons and grandsons 
for great grandsons§] take ‘tho heritage; or, on 
failure of thom, tho widow or othor ‘“succossors. 
The anthor now propounds an oxcoption 1o both thoso 
laws: “The heirs of a homnit, of an ascetic, and of 
a professed student, aro, in their order, tho preceptor, 
the virtuous pupil, and tho spiritual brother and asso- 
ciate in holiness." 











Sea a aa en 
ANNOTATIONS. 
1. 4 virtuous pupil.”'] ‘Tho condition, that ho be virtuous is intended 
generally, Hence the preceptor and tho fellow hormit aro suooesaora in 





* Meng, 9. 188. + Menu, 9 189, { Not found in the stitutes Nanna. 
{| Moxvv, 9,189. § BataM-niraiza, J YasnxawareydAs 2, 198, 
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2, ‘Tho hoirs to the property of a hermit, of an asoe- 
tic, and of a student in theology, ave in order, (that 
is, in the inverse order,) the preceptor, a virtuous 
pupil, and a spiritual brothor belonging to the same her- 
mnitage, 

8. Tho student (Biahmechari) must. bo a professed or 
perpetual ono: for tho mother and the rest of the na- 
tural heirs take the property ofa temporary student; 
and tho precoptor is declared to be heix to a professed 
student as an excoption [to the claim of the mother and 
the rest,*] 


4, A-virtuous pupil takes the proporty of a yadd or 
ascetic. The virtuous pupil, again, is one who is 
assiduous in the study of theology, in retaining the holy 
science, afid in practising its ordinances. for a person, 
whose conduct is bad, is unworthy of the inhoritance, 
were he even tho preceptor of [standing in} any other 
{venerable relation. | 


5. Aspiritual brother and associate in holiness takes 
the goods of a hermit (vanaprast’ ha.) A spiritual brother 
is one who is engaged asa brotherly companion [having 
consented to become so.t] An associate in holiness is 
ono apportaining to tho same hermitage. Being a spiri- 

eterna eager emen tere eT TE ELT 
ANNOTATIONS. 


thoir respective casos, previded their conduot bo wnexceptionable, With 
aviow to this, Yarnxawareya has placed tho words “ yiituous pupil” in 
tho middle of tho text, to indicnte tho connoxiou of tho epithet with 
the proceding and following torms, Sudod hint §c. 


4, A yatior uscetic.] Tho tom ‘ asootic’ is in this translation used for the 
yatt or sannyast ; aud hermit’ ‘or anghoret’ for the eanapras’ ha, Tn former 





tran agin tho version of Menu by Sir Warrtam Jonxs, tho two last 
ton appliod sovorally 10 tho two orders of deyolion, 
* Re 


t ined, 
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tual companion, and belonging to the same hermitage, 
he is a spiritual brother associate in holiness. 

6. But, on failure of these (namely the preceptor and 
tho vest,) any one associated in holiness takos the goods ; 
even though sons and other natural heirs oxist. 

4. Axe not those, who have cuttered into a religions 
profession, unconcerned with hereditahle property ? 
sinco Vasisirr’iua declares, “'Thoy, who have entered 
into another order, are debarved fvom shares.” * Tow then 
can there be a partition of their property P Nov has a 
professed student a right to hig own acquired wealth: 
for the acceptance of presents, and othor mounso! acgti- 
sition, [as officiating at sacrifices and so forth,+| are 
forbidden to him. “And, since Gaurana ordains, that 
«A. mendicant shall have no hoard;’t the: mendicant 
also can have no effects by himself acquired. 

8. The answer is,a hermit, may have pro a for 
the toxt [ol Yasyyawaucya] oexprosses ‘tho rermil, 
may make a hoard of things sulfficiont for a day, a 
month, six months, or a year; and, in the mouth of 
Aswina, he should abandon [the xosidue of] what has 
been collected.” || The ascetic too has clothes, books 
aud other requisite articles: for a passage fof the 
Veda§} divects, that ‘ heshould «wear clothos to covor 
his privy paris ;” and a text | of law4 | prescribes, that 
“ho should take the requisites for his austeritics and 
his sandals.” Tho professed student likowiso has clothes 
1o covor his body; and ho possesses also other offoats, 

9, TU. -was therefore propor to explain the partition 
or inheritance of such property. 


* VASISHU tA, 17. £3. Vide infra. Seot. 10. § 3, } BATAM-WiTAi cA, 
} Gaviaita, 3. 6. |i Xasnyawanesa, 3. 47+ Seo Muyu, 6, 15, 
§ BawaM-nnalia, q Banva-muaira, 
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SECTION IX. 





On the veunion of hinsmen after partition. 
—00700-—~ 

1, ‘The author noxt propounds an exception to the 
maxim, that the wile and certain other heirs succeed to 
the estate of one who dics leaving no malo issue. ‘ A. 
reunited [brother] shalf keep the share of his reunited 
[eoheir,] who is deceased ; or shall deliver it to [a son 
subsequently] born.’’* 

2. Effects, which had beon divided and which aro 
again mixed together, are termed reunited. Ile, to 
whom such appertain, is a reunited parcener. 

8. That cannot take place *with any person indiff- 
erontly ; but only with a father, a brother, or a pater. 
nal uncle: as Vrimasratrt declares. “ Ie, who, being 
once soparated, divells again through affection with his 
father, brother, or paternal uncle, is termed reunited.” 

4, The share or allotment of such a reunited parcon~ 
er deccased, must be delivered by the surviving ronnited 
parconer, to a son subsequoutly born, in the case 
whore the widow’s pregnancy was unknown at tho 
dime of the distribution. Ox, on failure of male issue, 
he, and not the widow, nor any other heirs, shall take 
the inheritance. 








~e = = 


ANNOTATIONS. 


4. Or, an filo of male issue, he, und not tho widow Se, shall take the 
dukes tance. ] Xho singular number is here indetcrminate, ‘Cherofore, if 
thoro be two or moro rounited parconera, they shall divide the estate, A 
maimtonanco must he allowed to the widow, DBATAM-RITALTA, 





* Yarnypwaroya, 2, 1sof 
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&. Tho author states an exception to the rule, that 
a reunited brother shall keop tho share of his rounited 
coheir: “ But an uterine [or wholo] brother shall thug 
retain oy deliver tho allotment of his uterine relation.* 

6. Tho words “xeunited brother” and “reunited 
coheix” are understood. ILones the construction, as in 
the preceding part of the toxt, is this: ho allotment 
of a reunited brothor of the wholo blood, who is deceas. 
ed, shall be delivered, by the surviving reunited bro. 
ther of the whole blood, to a son born subsequently, 
But, on failure of such issuo, he shall retain it, Thus, 
if there be brothers of the wholo blood and half blood, 
an. uterine [or whole|brother, being a vounited parconox, 
not a half brother who is so, takes tho estate of the 
teunited utcrine brother. ‘his isan oxocption to what 
had been bofore said (§ L.) 

7. Noxt, in answor to the inquiry, who shall tako 
the sucecssion when a reunited parvenct dics leaving 
nomale issue, and there existsa whole brothor not 
tounited, as well as a half brothor who was associated 
with the deceased ? tho author delivers a reason why 
both shall take and divide the estate. A half brother 
heing again associated, may take tho suocossion, nob 
ahalf brother though not rewnitcd: butono, united 
[by blood, though not by coparconory,} may obtain 
the property ; and not [exclusively] tho son of a differ. 
ent mothor.”+ 


SSS nerentmmietaaertioessnrce, ener seeenpiineene 
ANNOTATIONS, 


6. Ason bora subsequontly,] The widow's prognanoy not having boon 
Apparent at the time of the partition. 

1. “A half brother, being again associated $0,” ] ‘Tho toxt admits of 
differont interpretations bosides varintions in the roading, Soo Jraura- 
vanand, C, 11. Soot 5. § 18,~14, 





* Yasnvawatora, 2. 189 
+ Varnvawareva. 2. 140. 
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8. Ahalf brother, (meaning one born of a rival 
wife,) being areunited parconcr, takes the estate; but 
a half brother, who was not reunited, docs not obtain 
the goods. Thus, by the direct provisions of tho text, 
and by the exception, reunion is shown to be a reason 
for a half brothor’s succession, 

9. The term “not rounited” is connected also with 
what follows : and hence, oven one who was not again 
associated, may take the cffects of a deceased reunited 
parconer. Who is he? Tho author replies: “ one united;” 
that is, ono united by dhe identity of the womb [in 
which he was conccived;] in other words, an uterino 
or whole brother. Itis thus declared, that relation by 
the whole blood is arcason for the succession of tho 
brother, (Rough not reunited in coparconery, 

10, Tho term “united” likewise is connected with 
what follows: and hore it sighifies rounited [as a oo- 
parcener.] The words “ not the son ofa difforent mother” 
must be interpreted by supplying the affirmative parti- 
ole (eve) understood. Though he be a reunited parcen- 
er, th being issuo of a different mother, he shall not 
exclusively take the estate of his associated coheir. 


11, Thus by the oceurrence of the word “though” 
(apt) in ono gentonce (though not reunited” &o. §7.) 





a = 
ANNOTATIONS, 


9. The tovm * not reunited” ts connected also with what follows.) This 
connected with both phrasos, like a crow looking two ways at once, Weneo 
it constitutes, with what follows, anothe: sentenoe, Subad'hin. 

One! united by the identity of the womb,| Tu like manner, a father, 
though not reunited with tho family, shall take askae of the property of 
his son; and avon, though not rounited, shall receive a share of tho estate 
of his father, from a rounited parconer. This, accouding to the author of 
the Subod’Aini, is impliod : tho Fede doseubing the wife as hosoming a mother 
to her husband, who is identifiod with his offsming, But Banan-puaitae 
doen not allaw the inference, 





186 THE MITACSHARA — omar. 1, 


and by the denial implied in the rostrictive affirmation 
(eow “oxolusivoly,”) understood in -the - other, (‘one 
united may take the property, and not. erelusively the 
son ofa different mothor ;”) itis shown, that whole 
brother not reunited, and a half brother boing reunited, 
shall take and share the estate: for the reasons of both 
yvights may subsist at the same instant. 

12, hisis made clear by Munv, who, alter proemis- 
ing partition among reunited parcencers (* 1f brethren, 
once divided and living again together as parcencrs, 
make a second partition ;”*) doclares “should the 
eldest or youngest of several brothers he deprived of his 
allotment at the distribution, or should any one of 
them die, his share shall not be lost; but his’ uterine: 
brothers and sisters, and such brothers as were reunited 
after a separation, shall assemble together and divide 
his shave equally.”’+ 

18. Among reunited brothers, if the eldest, the 
youngest or the middlemost, at the delivery of shaves, . 
(for the indeclinable termination of the word denotes 
any case ;) that is, at the time of making a partition, 
lose, or forfeit his share by his ontrance into: another 
order [that-of a hermit ov ascetic.) or by tho guilt of 
saorilogo, ov by any other disqualification ; ori! he. ‘be 
dead; his allotment does not lapse, but shall be set 
apart. The meaning is, that the reunited parcenors 
shall not exclusively. take it, The anthor statos tho 
appropriation ofthe share so reserved: ‘ Tfis uterine 
brothers and sisters &c.” (§ 12.) Brothers of the whole 








TS 





_ANNOPATIONS, 


11. Lhe reasons of both viyhts may sulisist at the’ same instant) Tho 
younion of the half brother in family partnership, and the whole brother's 
relation by blood, Danan-Burarra. : 










NE i 
| Banan-miara. 
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blood, or by the: same «mother, though not: reunited, 
shave that allotment so.sct apart. Iyen though they 
had gono to a-different country, still, returning thence 
and assembling together, they share it: and. that 
“equally; not by a distribution of greater and. tess 
shaves, Brothers of the half blood, who. were. reunited 
alter separation, and sisters by the same mother, like- 
wise participate. ‘Chey inherit the estate and . divide it 
in equal shares. 


80->00-—- 


“SEROTION X. 








On exclusion from inheritance. 
* 
—~00200— 


1... The author states an exception to what has been 
said by him respecting the succession of the son, the 
“widow and other heirs, as well as the reunited parcener. 
«An impotent persqn, an outcast, and. his issue, one 
lame, a madman, an idiot, a blind man, and a ‘person 
afflicted with an incurable disease, as. well as~ others 
{similarly disqualified,] must be maintained; excluding 

them, however, from participation.” * Mie ; 





ANNOTATIONS. 
18, They inhorit the estate and dicideit tn equal shares] This supporos 
the brothers of the half blood to belong to. the samo tribe. But, if they avo of 
difloront tribes, tho shares aro four, throe, two ur one) in tho ordor of tho 
classes } sinea. thorois no reason. for restricting tat rule of distribution. 


BALAM-RITATIA, . : : 
a1, abi gmpotent person, an outeust and his issue?) Tho initial” 


words aro transposed by Jimura-vauana. C, 5. § 10. 
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2. “An impotent person,” one of tho third gender 
(or neuter sex.) “An outcast; ono guilly of saori. 
lege or other hoinous crime. ‘¢ ITis issiia 3”? the ollypring 
ofan outcast. “Tame;” deprived of the use of his 
feet. “A madman;” allested by any of the varions 
sorts of insanity proceeding from air, bile, or phlogm, 
from delirium, or from jplanctary influence, “An 
idiot 3? © person deprived of tho internal faoully; 
meaning one incapable of discriminating vielt from 
wrong. “Blind;” destitute of tho yisual ‘organ, 
« Afflicted with an incuralle disease 5” aileoted by an in. 
yemediablo distemper, such as marasmus or the like, 

8. Under the term * others” are comprehended one 
who has entered into an ordor of devotion, an enemy to 
his father, a sinnor in an inferior dexrea, and a person 
doaf, dumb, or wanting any organ. Thus Vasrsive’na 
says, “thoy, who bave éntered into another order are 
debarred from shares.”* Nanos also declares, “An 
cnemy to his father, an outcast, an impotent person, 
and one who is addicted to vice, take no sharos of tho 
inheritance oven though they bo legitimate: mul less, {f 
they be sons of tho wife by an appointed kinsiman.+ 
Munv likowise ordains, “Tmpotent persons and outoasts 
aro oxctuded froma share of the herilage; and so are 
porsons born blind and deal, as well as mad mon, idiots, 


ntnamsennstenatngentng, 





ANNOPDATIONS, 

dn impotent person”) Whether natmally so, or by onalration. 
BALAM-WHALI S. 

Lhe offspring of an areas] OF ono who has not portormod tho rvognisite 
penaneo and ospiation. Birait-nmares, 

8, Dhey, wha have entered rato another order.) Into ono of dovolion. 
‘Tho ordorg of devotion aro, Ist, that of the professed ox porpdtnal student; 
2d, that of tho hormit, Sd, tho Inst ovdor ov thab of thy aygutie, Bararce 
WITALES 


» Vasiswi’\, 17, 43, t Nateva, 13, 21, 
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the dumb, and those who have lost a sense [ora 
limb.”*] 

4, Those who have lost 2 senso or a lim).] Any per- 
son, who is doprived of an organ [of sense or nee by 
disease or other cause, is said to havo lost that sense or 
limb. 

5. These persons (the impotent man and the rest) are 
excluded from participation, They do not share the 
estate. They must be supported by an allowance of 
food and raiment only: and the penalty of degradation 
is incurred, if thoy be nok maintained. For Menu says, 
« But it is fit, that a wise man should give all of them 
food and raiment without stint to the best of his power: 
for he who gives it not, shall be deemed an outcast.’’t 
« Without stint” signifies ‘for life.’ 

6, They are debarred of their shares, if their dis 
qualification avose before the division of the property. 
But ono, alroady soparated from his coheirs, is not de. 
prived of his allotment, 

7. ‘Tf the defect be removed by medicaments ox 
other moans [as penance and atonement{] at a period 
subsequent to patie tho right of participation takes 
effect, by analogy [lo the caso of a son born after 
separation.] “When the sons have been. separated, one, 








ANNOTATIONS, 


6! A weso man should glee all of thom food and raiment.” | Other 
authoritles (ay Dusani sad Bavpiiravayt) oxeopl the ontoast and his 
offupring. ‘That cxcaption not boing here made, il is to be inferred, that one, 
whoso offonoo may be expiated aud who 18 disposed to peiform tha onjoinod 
ponanee, should bo maintained; not one whose orime is inexpiable, Bataat- 
DIALIA, 

8, Of thety dlaguadifeation a ose before the duiston of the property.) The 
Aisquahileation of tho outonst nnd the rest who are not excluded for natural 
defects, BAran-nirara. 





* Mrnvy 9. 201, 4 Menu, 9 202, 4 BALAa-DEATLA, 
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who is afterwards born of a woman equal in class, shares 
the distribution.’’* 

‘8, The masculine gender is not horo used rostric 
tively in speaking of an outcast and tho vost. Tt musi 
be therefore understood, that the wife, tho daughter, 
the mothor, or any olher female, being disqualified 
for any of the delects whieh have been specified, iy 
likowise excluded from participation, 

9, The disinherison of the persons abovo desoribed 
sceming to imply disinherison of their sons, the author 
adds: ‘ But their sons, whother legitimate, or the off. 
spring of the wifo by a kinsman, are entitled Lo allof. 
ments, if froo from similar defects.” + 

10. Tho sons of these porsons, whether thoy ho le. 
gitimate offspring or issue of the wife, avo ‘entitled to 
allotments, ov are rightlid partakers of shares; pro. 
vided they be faultless ortvce from defeeis which should 
bar their participation, such as inpotency and the like, 

11. Of these (two descriptions of offspring] ] tho 
impotont man may havo that termed issue of the wile; 
the rost may havo legitimate progeny likowiso. he 
spcoific mention of “ logitimaic” issuo and * offspring 
of the wilo” is intended to forbid the adoption of other 
sons, 

12. Tho author delivers a special rnlo concerning 
the daughters of disqualified persons: “Their daugh. 
ters must be maintained likewive, until {hey aro pro. 
vided with husbands.’’§ 

13. Their daughicrs, or the Somale children of such 
persons, must, be supporled, walil they be disposed of 
in marriage, Under the suggestion of the word * like. 
wise,” the cxponses of their nuptialy must be also 
defrayed, 

14. Tho anthor adds a distincl maxim respocting 
the wives of disqualified persons: ‘heir childless 


“. Yas YawsLora, 2. 123, Vide supine C. 1, Soot, 6. § t. 
| Yasnxawators, 2. 142. | Baramtepuraria, § Yasayawaloxd, 2, 142, 
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wives, conducting themselves aright, must be supported; 
but such, as aro unchaste, should be oxpelled : and so 
indeed should those, who are perverse,’’* 

15. The wives of these persons, being destitute of 
male issue, and being correst in their conduct, or behav- 
ing virluously, must be supported or majntainod. But, 
if unchasto they must be oxpelled; and so may thoso, 
who are pervorsc, These last may indoed be expelled: 
but they must de supported, provided they be not 
unchasic. Tora maintenance must not be refused 
solely on account of perversencss. 


—o Lo 
SECTION XI. 


On the separale properly of a woman. 
—00o— 

1. After briofly propounding the division of wealth 
left by the husband and wife, (Let sons divide equally 
both the effects and the debts, after the demiso of thoir 
two parents.” +) the partition of a man’s goods has heen 
described at largo.’ ‘The author, now intending to ex- 
ev fully the distribution of a woman's property, 
pogins by setting forth tho natnvo of it: “ What was 
given to & woman by thofathor, the mother, the hus- 
band, or a-brother, or voceived by her at the nuptial 
five, ox presented to hor on her husband’s marriage to 
another wife, as also any other soparate acquisition, 
is denominated a woman’s property.’’t 











ANNO'VATIONS. 


tL. ds aso any other separate acquasition.] In JrturayatAaNa’s quote- 
tiow of tho toxt, (C. 4d. Seot 1. § 18.) the conjunolivo avd pleonastio 





“* Yammvawasevs, 2. 143, 
+ Yasnyawaroya, 2.118. Vide supra, C. 1, Boots 3 § I, 
} Vauvawazeray 2. IL 
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2, That, which was given by tho father, by the mo- 
ther, by the husband, or by a brothor; and that, which 
was presented (to ths bride) by tho maternal uncles 
and rest ‘as paternal uncles, maternal aunts, &c.*) at tho 
time of tho wedding, belore tho nuptial fre; and a gift 
onasecond marriage, or gratuity on account of super. 
session, as‘will be subsequently oxplained, (To a woe 
man whose husband marrics a socond wile, let lim 
give an equal sumas ® compensation for tho superses- 
sion.” § 34.) and also property which sho may have 
acquired by inheritance, purchase, partition, seizure oy 
finding,t are denominated by Munv and the rest 
* woman’s property.’ 

8. Tho term (woman’s property) conforms, in ils 
import, with its etymology, and is not technical: Lor, if 
tho literal sense be admissible, a teclmical accoplation 
is improper. © 

4. The enumeration of six sorts of woman’s proper. 
ty by Munv ( What was givon before the nuptial fire, 
what was presented in tho bridal procossion, what has 





ANNOTATIONS, 
partiolos chaiva (eha-cvd) aro hore substituted" for tho supplotory form adyas 
That reading is consurod by BatAm-nytatea, 

2 Befare tho nuptal fire, Noar it, Subod'dini, 

On account of stperseastan,] Suporscasion is tho contracting of na socond 
mortiage tough the influence of pnasion, whilo o flvst wife lives, who was 
marvied {o fulfil voligious obligations, Subod’hini, 

Property which she may have argued by inheritance.) ho commontator 
Baramt-prarra, defends his author against the writers of (ho oastern school 
(Jitura-vartana &o.) on this point, Wealth, devolving ou a woman by 
inhorifanoo, is nob clussod hy tho authorities of that school with ‘woman's 
property.’ Seo Juura-varrana, C. 4, and C. 11, Sect. 1. § 8, 

8. Tha term ‘woman's property’ is not teoknioal.] This ix oontyary to tho 
Gootrino of Jrmvra-vausna, Cr 4. 





> Baram-miarra, t Vide C. 1, Seo. 1. § 8, 
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been bestowed in token of affeclion or rospect, and 
what has heen reecived by her from her brother, her 
mother, or her father, aro denominated tho sixfold pro- 
perty of m woman ;”*) is intended, not as a restriction 
of a greaicy number, bul as a denial of a less. 

5. Dofinitions of presents given bofore the nuptial 
fire and so forth havo been delivered by Catvavana: 
‘What is given to women at the time of their mar- 
riage, near the nuptial fire, is celebrated by tho wise as 
woman's property besfowed hefore the nuptial fire. That, 
again, which a woman reccives while she is conducted 
from. her father’s house ({o her liushand’s dwelling, ) is 
instanced as ihe property of a woman, under the name of 
gif, presonted in the bridal procession. Whatever has 
been giveit to her through affection by her mother-in-law 
or by her father-in-law, or has been offered to hoy as a 
tokon of respect, is dcnominattd an affectionate present, 





ANNOTATIONS. 


4, “ Bestowed in token of affection or respeet.”] Thi passnge is road 
differently in tho £etnacare and by Somuea-vattavs (C. 4. Seo 1. § 4) 
1 is hove transtatod conformably with Baras-nitatra’s interpretation gionnd- 
ed on tho subsequent text of Cary tvana (§5.); whora two rensons of at 
allvationale gift avo stated : one, simple aitectiun ; the other, respect shown by 
an oboisance at the woman's foot, 

6, divom her father's house.” ] Tho Retnacara and Chinéamani read 
“ from tho parental nhode.” See Jimuri-vartana, C. 4. Seot. 1, § 6 , 

6 Offered to her asa token v respect.” ] Given to hor at the time of 
making an oboisnncs ab her feet, Sm ilé-chands ica, 

 Denomanated an affectionate present,” ] This reading is followed in 
the Srovti-chundrica, Viramitroduye $e. But tho Retnacara, Chintamany, 
and Pivada-chandra road € denominated an acquisition through loveliness ;’ 
tavanyarsiteam instead of priti-@attan 

From het brother or from her parents?) Tho Culpatarw reads from 
her husband.* See Jetura-vauana, C. 4, Seal, 2. § 20, 


* Munup9, 104, 
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That which is received by a marriod woman or by a 
maiden, in (he house of hor husband or of hor father, 
from her brother or from hor parents, is termed a kind 
aif pia 

e 6. Bosides (the author says,) That which has boon 
given to her by hor kindred; as woll aa her foo or 
gratuity, @r any thing bestowed after marriago,* 
What is given to a damsol by her kindrod; by tho vo. 
lations of her mothor, or those of her father, The 
gratuity, for tho receipt of which a girl is given in 
marriage. What is bestowed or given altor marriage, 
or subsequently 10 the nuptials, 

7. Ibis said by Carvavana, What has beon ro- 
ceived by a woman from tho family of her husband at 
a time posterior to her marriage, is callod a gift subse- 
quent; and so is that, which is similarly reecived 
from tho family of hor father.” Tt is celebrated as 
woman’s property: for this passage is connected with 
that which had gone before. (§5.) 

8, A woman’s property has been thus doserihed, 
The author next propounds tho distribution of it: 
Tor kinsmen tako it, if she die withont issue.’ 

9. 1f a woman die “ without issuo ;” that is, lowing 
no progeny; in other words, having no daughtor nor 


een 
ANNOTATIONS, 


& Tormed a hind gf”) 80 the commontary of Baraw-mratia oaploins, 
saudayiea, as bearing tho same gonso with its olymon sudaye, Tho oonwures 
the interpretation which Jmnvra-vauaNa has gtvon (C, 4, Beet. 1, § 22.) 

6. Tho gratuity, for the receipt of which a girl is given in mu riage | Shia 
relates to a mariingo in tho form tormed Asura or the like. BATAM=NATIAL 

7 Similarly received jsom tho family of her father] Tho Retnacara 
voads ‘from hor own family ;? Jusrura-vurrayt, ‘from tho family of her 
lendred” Seo Jraturs-vauana, C, 4, Beob 1, § 2 


* YAINYAWALOYA, 2, 146, 
f Yarnyawaceya, 2, 145, 


R 
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daughi(er’s daughter nor daughtor’s son, nor son, nor 
son’s son; the woman’s property, as above described, 
shall be taken by her kinsmen; namely her husband 
and the rest, as will be ( forthwith* ) explained. 


10. The kinsmen have been declared genorally to 
bo competent to succeed toa woman’s property. The 
author now distinguishes different heirs according 
tothe diversity of the marriage ceremonies. “ The 
property of a childless woman, married in the form 
denominated Brahma, ox in any of the fom (unblam- 
ed modes of marriage, ) goes to her husband: but, if 
she leave progeny, it will go to her (daughter’s) 
daughtors: and, in, othor forms of inarriage (as the 
Asura &e,) it goes to her father (and mother, on failure 
of her own issuo,”+) 

11, Ofa woman dying withgut issue as before stated, 
and who had become a wile by any of the four modes 
of marriage denominated Brahma, Daiva, Arsha and 
Prajapatya, the (whole ) property, as hefore described, 
belongs in the first place to her husband. On failure 
of him, it goos to his nearest kinsmen (sapindas) allied 
hy funeral oblatiows, But, in the other forms of 
marriage called sfsw, Gandharba, Racshasa and 
Paisaoha; tho proporty of a childloss woman goes to 
hor parents, that is, 10 her father and mother. The 
suceession deyolyes first (and the roason has been 
before oxplained,§) on the mother, who is virtually 
exhibited (first) in the olliptical pilrigami implying 
‘ goos (ydoWhali to both parents ¢ pitarau ;_) that is, 

idiot 
ANNOTATIONS. 
1. Dying without issue as before stated.) Without any of the five 


descoudants abovementioned (§ 9.) Banam-mir tila. 


* BADAM-RITA1 1A. 
7 Yarnvawarovs, 2. 116, 
} Banawebnares, § Seet. 3. 
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to the mother and to the father’ Ou failure of 
them, their noxt of kin take tho succession. 

12. In all forms of marriage, if the woman “ leave 
progeny ;” thal is, if she have issue; hor property de. 
volves on her daughters. In this place, by {he torm 
* daughters,” granddaughters are signified; for the im- 
mediate fémale descendants are expressly mentioned in 
a preceding passage : “ the daughters share the rosidue 
of their mother’s property, aftor payment of her debis.* 

18, Wenco, if the mother be dead, daughters take 
her property in tho first instanco v and here, tu the 
case of competition between anarvied and imaiden 
daughters the unmarried take the siuceession ; but, on 
failure of them, the married danghter : and here again, 
in the case of competition bolween such as mo provid. 
ed and thoso who ave cudowed, the wnendowed take the 
succession first; bn, on failure of them, thosa who aro 
endowed, ‘fhus Gavrama says “ A) woman’s property 
goes to hor danghtors unmarried, or wnprovided,’ + ‘or 
provided,’ as_is implied by the conjunctive particle in 
the text, “ Unprovided” aro such as ave destitute of 
wealth ov without issue, F 

14, But this ( rulo, for the daughtor’s succession. to 
tho mother’s goods, | ) is exclusive of the feo ox gratuity, 
For that gocs to brothers of the wholo blood, conform. 
ably with the text of Caurama: © The sister’s Ceo bo- 
longs to the uterine brothors: after (tho death of) the 
mothor.’’§ 








ANNOUATIONS, 

12 In all forms of marriage. ] Soyeral variations in tho roading of thia 
passage n10 noticed by BATAM-INATLA : a8 sareeshie ma, or sarteshw era, or 
sarceshu, ‘Lhoro isonly a shado of difference in tho interpretation, 

Md,“ After the death of' the mother,”] ‘hia version ia according to tho 





: VAINYAWATOYA, a1 18 Vide “oupra. GL ‘Beet. “3. 8 
t+ Gaurama, 28 22; Vido anpia. C1, Sect, § 11, | Bananennaria, 
§ Gavrama, 28, 23, 


SECT. XI, ON INTIFERITANCH. 147 


I6. On failure of all daughters, the granddaughters 
in the femalo line take the succession undor this text: 
“ifsholeave progony, it goes to her ( daughter’s| 
daughters.”* : 

16. [fthove boa multitude of these [ granddaugh- 
ters +] children of different mothors, and unequal in 
number, shavos shouldhe'allotted to them through their 
mothers, as directed hy Gavrama: “ Ov the partition 
may be according 1o the mothers: and a particular 
distribution may be made in the respective sets.”’} 


17. But if there bo’ daughters as well as danghter’s 
daughters, a trifle only isto bo given {o the grandaugh- 
tors. So Mmnv declares: “ Even to the daughters of 
those daughters, something should bo given, as may 
be fi, from the assets of their maternal grandmother, 
on the score of natural affection.”$ 

18. On failure also of ‘daughters daughters, the 
daughtor’s sons axe entitled to ihe succession, ‘Thus 








ANNOTATIONS, 
interprotation given in tle Sutod'hin’ ¢ which agvecs with that of the schol 
aati of Gavcarta, the Celpecgra and athar authorities, But the text is read 
and explained differently by Jeocura-vartana, (OC, de Seals 8, § 27.) 

Banan-nuarsa undarstands by the term ‘mvthor,’ in this plato, the 
woman heraolf, or in short iho sister, alter whose death hor foo or nuptial 
gratuity goes to hor brothers. 

10, Children of different mothera, and unequal in number.’ Whoro the 
daughters were numerous, bul aro not living ; and their female childien ara 
unequal in nambor, one having loft a single daughter ; another, two; and a 
third, threo; how shall tho maternal grandmothei’s property be distributed 
among her gianddaughtors? IWaying pul this question, the suthor reminds the 
rondors of the modo of distribution of nv paternal grandfnthor's ostate among 
his grandsons, (C. 1. Seot, 6) Suborhini, 


“y videgin. G12 BataMBMATIA, 
+ Gauraars, 28. 15. 
§ Miwu, 9, 103, 
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Narepa says, “ Let daughters divide their mothor’s 
wealth ; or, on failure of daughters, thoir male issue) * 
For the pronoun rofers {to tho contiguons term 
* daughters.” 

19. If there bo no grandsons in the female linc, 
sons take the property: for if has been already dectar. 
ed, “the rane issue succeeds in thoiv default,” + 
Ment likewise shows the right of sons, as woll as of 
daughters, to their mother’s effects: “When the mother 
is dead, let all the uterine brothers and the utorine 
sisters equally divide the matormal estate.” { 

20. * All the uterine brothers should divide the 
maternal estate equally: and so should sisters by tho 
same mothers.’ Such is the construction: and tho 
meaning is, not that ‘brothers and. sisters “shave to- 
gether ;’ forreciprovalion is not indicated, sinco the 
abridged form of the congunetive eompownd has not 
been employed: but the conjunctivo particle (cha) is 





ANNOTATIONS, 


18.“ Dheir mato issue.” ] Several variations ia the ronding of tho last 
tam are notieed in the commontary of Bariswiracia 5 making tho tom 
either singular or plural, and putting it in the first ov in the yoventh oase, 
Yo deduova, however, tho same moaning hem these dihvont readings. 

Lhe pronaun refers to the vontiqguons term, } divirea-vanana, iting 
this passage for tho aucvession of sond rathor than of giandsons, socmp to 
havo understood tho pronoun os refering fo the remoter word ‘inviher’ Sov 
Jimota-vaana. OC. 4. Sect, 2 § 13, 

19, Tet all the uterine brothers... . equally divide] In the 
Calpataru tho text is road “ let all tho sons by the sume mother divide ;* 
sarve putrah sahodarah instead of saman sarre sahadarah, 

20, Since the abridged form of the conjunctive compound has not been 
employed.) Nouns conleseo and forma single wod denominated dwandiwa 





* Naneps, 13. L 
| Xasnvawateya, 2, 118 Vide supra, CG. 1, Seot, 3. § 12, 
"| Munv, 9, 192. 
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here very properly used with reference to the person 
making the partition; asin the example, Duvaparra 
practisos agriculture, and so docs YAINYADATTA, 

21. “Equally” is specified ( $19.) to forbid tho 
allotmont of deductions [to the eldest and so forth J. 
Tho whole blood is mentioned to exelude the half 
blood. 

22. Bul, though springing from a different mother, 
the daughter of avival wile, being superior by class, 
shall take the property of a childless woman who 
belongs to an inferior-tvibc, Or, on failure of the 
step-daughter, her issue shall succeed, So Manu 
declares: “Tho wealth of awoman, which has been 
in any manner given to her by her father, Jet the 
Brahmani damsel take; or let if belong to her offs- 
pring.”’* 





ANNOTATIONS. 


or conjunctive compound, when therense of tha conjunctive particle ( che 
‘aud’ ) is denoted. Pantnr, 2, 2 29. Vida supra Soot. 3. § 3 

Tho imporb of tho particle, hor inlonded, is cithor »eciprocution (staretara) 
explainod to ‘he tho union, in rogmd to a singlo mattor, of things apeoifionlly 
diferont, but mutually related, tnd mixed or associated, though contrasted ;’ 
or fh is cxmelution (samakara) explained as the ‘inion of such things, in whioh 
contrast ig nob marked.’ ‘Tho other senses of tho conjunctiyo particle are assont- 
blage (sanuchohuya) ov the galhoring together of two ov move thinga indepen- 
dent of cach other, bué assemblod in idea with reference Lo somo common action 
or chaumstance 3? and suparaddition (anwachaya) or the connexion of a second- 
ary and unessontial obj: ot with a primary and principal ono, though a separate 
nation ov aioumstunce consequent to it’ In the tivo last senses of tho con- 
junctivo particle, thoro is not auch a connexion of the torms as authorizes their 
coalition to form a compound term, Catyita, Padamanja i §e. 

If reetproeation, a9aboie oxplained, were meant to bo indicated in the loat of 
Moxw (§ 19.), tho word bhyateé “ brother” would have becn used, inflected 
howover in tho dual number to donoto ‘ brother and sister’ (Panny, 1. 2. 68.) 


* Moonv, 9 108, 
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23, ‘Lhe mention of a Brahmani includes any supe. 
rior class, [ence the daughtor of a Cshalriya wife 
takes the goods of a childless Vwisyw: (andthe daugh- 
ter of a Brahimani, Cshalriya ov Vaisya inhorits the 
propertly of a Sudra.*) 

24, On failure of sons, grandsons inherit {heir 
paternal grandmother's wealth. Tor Gauri says, 
‘hey, who share the inheritance, must pay tho 
debts :”+ and the grandsons aro hound to discharge 
the debts of their paternal grandmother ; for the toxt 
expresses “ Debts musi he paid by sons anid son's 
sons.’ t 

25. On failure of grandsons also, the husband and 
other relatives abovementioned § are successors to the 
wealth. 





ANNOTATIONS. 


or elso ‘children,’ or some genoric form, would have boon omployod in the 
plural (PANin1 1, 2, G4.) But tho teat ix uot go oxpressod. Consoquoutly rect 
procation is not indicated. Subod’hint and Banaeniat ra, 


The conjunetir particle is hare very property usod.] 4 I6is employod in ono 
of the acceptations, as in tho oxamplo which follows, ‘1D, practises agrioul-* 
ture ; and so door Y. ¢ Brothors shura equally ; so do sistors,’ 

With 1 eference to the person making tho partition] * Anothor vending of 
this passage is notioed in (he commentary of Bania-niratca s “with tho impot 
of sxperaddition relatively to the porson who makos tho partition ," edhagae + 
cart iwenanwachayon’ apt instoad of a ibhaga-carevitiolanwayen' apir 

23, Teneo the daughter of a Cxhatriya wife takes tha goods of a childless 
Vaisya.] This iuferonce is contested hy Srrortsiewa in his commentary on 
tho Dayabhaga of JIMUTA-VAUANA, 

24, Lhe grandsons are bound to discharge the dobls.] ‘Binoo ono toxt 
declares them liublo for tho debts; and the othor provides, that the dobts 
shall be paid by those who share the inhoritanco; it follows, that they sharo 
the hnitage. Sudod’hint. Se. 





* Subo@ hin’ and BALAN-BHATIAs 4} Gaurama, 12, 32, 2 
} Yaonvawanera, 2, 50, §§O—11, , 
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26. On occasion of treating of woman's property, 
the author adds something concerning a betrothed 
maiden: For detaining a damsel, after aMiancing 
her, the offender should be fined, and should also 
make good the cxpenditure togethor with interest.’’* 

27. One, who has verbally givena damsel [in 
marriago] but retyacts the gift, must bo fined by the 
king, in proportion to [theamount of] the property or 
the magnitude of] the olfence ; and according to 
(the rank of the partics, iheir qualities,t and) other 
ciroumstances. This is applicable, if thero be no sufli- 
cicnL motive for retracting the engagement. But if 
thore be good cause, he shall not be fined, since re. 
{yactation is authorized in sucha case. “ The damsel, 
though hotrothed, may be with-held, if a preferable 
suitor present himself.”’} 

28. Whatever has been expended, on account of the 
espousals, by the prea! bridegroom, (or by his 
father or guardian, §) for the gratification of his own or 
of the damsel’s relations, must be repaid in full, with 
interest, by the affiancer to the bridegroom. 

29, Should a damscl, any how affianced, die before 
the completion of the marriage, whal is to be done in 
that caso? Tho author replies, “ Tf she dic (after troth 
plighted,) lot the bridegroom take back tho gifts which 
ho had presented ; paying however the charges on hoth 
sides.” |} 

30, We a betrothed damsel die, the bridegroom. shall 
take tho rings and othor presents, or thenuplial gratuity 
which had heen previously given by him (to the bride,} 





ANNOTATIONS, 


20. ny how ufianced) By a religions rite, or by taking of hands, or 
in any othor mannor, DB apaateniraira. 











* Yaonvawaroys, 2. 147, | Banam-nirarea., | Yasnyawaneys, 1, 66, 
§ Banam-nnarea, || Yagnxawabeya, 2. 147, 
’ 
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“ paying howeyer the charges on both sides:” that is, 
clearing or discharging the expenso which has heen, in- 
eurved both by the person who gave the damsel and by 
himself, he may take the residuc. But hor uwerine 
brothers shall have the ornamenis for the head, and 
other gifls, which may havo heon prosonted to the 
maiden by her matornal grandfather, (or her paternal 
uncle,*) or othor relations; as well as the property, 
which may have been regularly inherited hy hor. Tor 
Baup’TAvANA says: “The wealth of a deceased damsel, 
Jet the uterine brethren themselves take. On fniltivo 
of them, it shall belong to the mother; ox, if sho be 
dead, to the father.” 


81, [t has beon doclared, that the property of a 
woman leaving no issuo, goes to her husband. The 
auhor now shows, that, iv certain circumstances, 
a husband is allowed to‘take his wife’s goods in her 
lifetime, and although she have issue: * A husband 
isnot liable to make good the property of his wife 
taken by him in a famine, or for tho performance 
of a duty, or during ilness, or while under rostraint.”+ 


82, Ina famine, for the presorvation of the funily, 
or ata time when a religions duly must indispensably 
be performed, or in illness, or “ during restraint” or 


tore re reeemeensen emnareentarnteneatt eter arn at 
ANNOTATIONS, 


80. Clearing ar discharging. The common reading of the passage te 
rigamya “ accounting ;? but Batvt-tmrarea rejeots that rending, and grbs+ 
titutes eagenya removing” oy ‘dischasing,’ 


Ih may take the resutiy.}'The meaning is this: aftor dodueting fiom the 
damsel’a property, the amount which has lon cxpendcd by tho giver ar 
acceptor of the maid, or by theiz fathers or other ipiattons on bobh sides, 
in contomplation of the mauinga, let tho residue bo deliy ered lo the bride- 
goo, = Suborhunt, 


* BUTAW-HALIA, } Yarnvawarncrs, 2 148, 


) 
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confinement in prison or under corpora penaltios, the 
husband, being destitute of other finds and therefore 
faking his wife's property, is not liable to restore it. 
But, if he seize i in any other manner (or under 
other civeumstances,-) he must make it good. 

83, he properly of a woman must not be taken in 
her lifetime hy any other kinsman or heir but her hus. 
band: since punishment is denounced against such. 
conduet; ("Pho kinsmen, who take their goods in their 
lifetime, a virtuous hing should chastise hy inilicting 
the punishment of thelt:’*) and itis pronounced an 
olfonce; Such ornaments, as ave worn by women. 
during the life of their husband, the heirs of the hus- 
band shall, not divide among themselves: they, who 
do so, are degradod from theiz tribe.’ 

34° A present nade on her, lushand’s marriage to 
another wife has heen mentioned asa woman’s property 
(§ 1.) The author describes such a present: “ To a wo- 
man, whose husband marviesa second wife, let him 
give an cqual sum, (aya compensation) for the‘saperses- 
sion, provided no separate property have been bestowed 
on hor: bul, if any ‘have been assigned, let him allot 
half? 

85, She is said to be superseded, over whom a mars 
riage is contracted, 'lo a wife so superseded, as much 
should be giyen on account of the supersession, as is 
axpondod (in jewels aud ornaments, or the Tike,$) for 
the sceond marriage: provided separate property had. 
not been previously given to her hy her husband; or 








ANNOTATIONS, 


32, ds not lable to restore th] ets not positively regi: to make it 
goood, GL AMeHALES, 


> Nanrps, sacl by Burawe-usceys bao not found in his uslita'es 
{ Mnar, % 200, Vide suma. CG. lL. bret. b § 19) 
| Yassvasatoyt, 2.119. § Bynauepitaria, 
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by her fulhor-in. law, Bul, if such property had been 
alvcady bestowed on her, half the sam expended on the 
scoond marriago should ho givon, Ufera tho word 
Shall? (arddhe) docs nol intend an oxact moioly. So 
much therefore should be paid, as will mako the wealth, 
already conferred on her, equal to the presarihed 
amount of compensation, Such is the meaning, 


~“ 
——070-— 


SECTLON XI, 


On the Heidence of a Partition. 
--00200-—~ 


tL. Waving thus oxplained partition of heritage, tho 
author next propounds the evidenos by which it may 
be proved in a easo of doubt, “ When partilion ig 
denied, tho fact of it may be ascertained by tho ovi. 
denoc of kinsmen, relatives and witnesses, and by writ. 
ton proof, or by soparate possossion of house or flold.* 





macomayyomaretsnanntmtin, 





ANNOTATIONS, 


85. Here the word half does not tntend an exact moiety.) Tho wn, aa it 
stands in tho oginal teat, is not nenter, that ' should signify an equal part 
or exach moiety + but 1b is masuuline and signifles potion in genoral, (lnerd 
11. 2.17) Subal hint, 

Bacrw-nirrira, citing a passage of the Muhabhashys lo provo thal arddha 
in the magoulino siguiles half; intorprets the quofation fiom tho clmana Cush 
C11, 2.17.) as exhibiting anddha, masoniino and nouter, in tho senso of 
moiety, He therefore rejeats the forgoing oxplanation, and considors the 
word ‘half? ag cmployed in the text for an indefinite sense, 


Ps 


*Yarsvayiters, 2. 150, 
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2, If partition be donied or disputed,the fact may 
be known and cortainty be obtained by the testimony of 
kinsmen, relatives of the father or of the mother, such 
ax matornal uncles and the rest, being competent wit. 
nosses as hefore doseribed ;* or by the evidence of a 
writing, or record of the partition. It may also be 
asoovtnined by separate ov unmixed house and field, 

3. Tho practice of agriculture or other business 
pursued apart from the rest, and tho observance of 
the five grcat sacramonts t and other voligious duties 
performed soparately from them, are pronounced by 
Narepato be tokens of a partition. ‘ Ifa question 
ariso among cohcirs in regard to the fact of partition, 
it must be, ascertained by the evidence of kinsmon, by 
tho record of the distribution, or by separate transaction 
of affairs, Tho religions duty of unseparated , brethren. 
{s single. When partition indoed has heen made, rer 
ligious dutios hecome separate for each of them.’ } 

4. Other signs of previous separation aro spocified 
by the same author: * Soparated and unseparated 
brothren may reciprocally bear testimony, beasink 
surotics, bestow gifts, and sacept prosonts.’§ 


Epc sees ee ec, 
ANNOTATIONS, 


2. Ry the testimony of kinsman. ] Ov rather gstrangors belonging to tho 
samo tiibo with tho parties, Batameniarra, 

3, By the vooord of the distribution.”] Anothor roading is noticed by 
Baraxcnuatea: ' by ocoupaney or by a writing ,"” bhogalechyena instoadl of 
Lhugdlechyona, Soo Trmura-vAuawa, C. 1. § 1, 





* In the prooeding book on Evidonce, + Mrsv, 3. 69, 
t Nannna, 13.36, 87. qNarcpa 13, 80, 
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ve Tho Semanodacas, ov Uose who ao counested by a common libation 
af wator, succced in thoir ordor as far us tho fouctconth degieo, 

+ On failure of gentiles, tho cognates mo Koirs, Cho cognates auoaced by 
reason of near afllnity io. fst tho coguato kindred of the dcogasud himealf ; 


sooond, his fnther’s cognate kintied; and thud, hts mothor’s cugnato kindred, 

{ According to tho Afitueshara the property of a Diahiwin rover devolves 
on tho ruling powor, but tho operation of this dootrino has been nulliled 
by the Privy Council ina xeoont decision in which it is devlmed that the 
mattor is nob to bo governed by tho Uindoo bul the gonornl law, in accordance 
with which property of a deceased individual in the absence of heirs eschoals 
to the Crown,—Colloctor of Afasuliuatam vereus Cayaly Voncata Navrainapah, 
Mooro’s Indian Apposls, yol. viii, p. 500. 
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+ Of a woman dying without issno ad who had become a wife by any 
of Uho fom modes Gf maninge denominated Brahma, Daiva, wl sha, and 
Prajupatya, the wholo property belongs in the fiat placo to her husband, 
On failure of tum, ib gock to his nearest kinamen (sepindes) alliod by 
funeral oblations. 7 

But in the othor forms of ninningo onlled afswa, Gandharba, Racshasa 
and Paisacka y the proporty of a childloss woman goos to hor paronts, 
thot in to her fathor and mother, On fulmo of thom, thoy next of kin 
take tho suacoxsion, 
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Stokes, Esquire, 
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APPENDIX 
TO 
COLEBROOKUS TRANSLATION OF TITER MINDOO LAW 
OF INIERILTANOE, ACOORDING TO THE 
MITACSILARA, 


Berne A COLLECTION oF PreoEDENTS FRom TOE Drot- 

stons oF Ifpr Masasty’s Privy Counorm ANp or TE 

SuppreR AND Item Covurrs or tue DIrrERent Prost- 
DENCIUS, BEARING ON THB SUBJECT, 


ACQUISITIONS. 

1, Under the Iindoo law acquisitions whether of 
real or personal property, by one of two brothers with 
his own funds and by unaided exertions, aro his sole 
property, ,and the other brothers cannot claim to 
share therein, allhough the brothers may bo living 
togothor in. a state of union—2Ist August 1856,— 
8D. 8. D. ALN. W. P. vol, ID. p. 488. 

2, Under the Ilindoo law acquisition by the manag- 
ing partnor is for common benefit and the money 
borrowed for tho prapose is payable by each sharer 
in proportion.—bth Sopt. 1803. Solect Roports vol. I, 

» 76. 

8. Ono of four Tfindoo brothers while living in 
family partnership with tho rest, obtaining a consider- 
able grant of land, is held {0 bo exclusively entitled to 
if by Llindoo law; i{ not being shown that ho obtained 
it by incans of aid from any joint funds of the family — 
20th March 1807. Diddo vol. 1. p. 178 

4, ‘Dwo Llindoo brothers liying together without any 
paternal ostate, purchase sundry lands and hold them 
for sovoral ycarsin common tenancy, Claim by the 
younger against the elder for a moiety of the lands. 
It appearing that tho defendant chiefly contributed the 
capital of tho purchase monoy, both giving their labor 
to the improvement of it, onethird of the joint estate 
was adjudgod to the plaintif.—-Llih June 1811. Ditto 
vol. Tay 335, 
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6. Lands purchased by the father in the namo of his 
son, though registoved in the name of tho latter, heing in 
the possession of the former and dona fide Nis pro. 
perty, theson has no right to dispose of them—Sth 
dune 1824, Select Reports vol. TIT. p, 863. 


ALIENATION, 


1, An alionation mado by tho managing member of 
a joint ITindoo family cannot be questioned b 
another member, ifhe stands by, and secs to the appli. 
cation, of, the purchaso money. for the benefit of tho 
whole family, without rofusing to participate in -it, 
Pas May 1868. Tlay’s Ligh Court Reports No 5, 
p. 567. 

2. ho father is incompetent under tho Tindoo 
law to give, scll or otherwise alionato immovables 
or bipeds when a legitimate son is living, withoud hig 
consont.—Agra Sudder Court Roports for 1846, p. 278, 

8. A Tlindoo widowis incompetent to alienate tho 
veal property derived from hor husband.—29th July 
1850. 8. D8. D. ALN. W. P. vol. ep. 62, 

4, Alionation of hereditary properly by tho head of 
tho family during tho minority ,of sons and brotharg 
is lawful, if made for thoir support or for tho services 
of roligion,or othor pressing nocossily.—~J Oth Soptomber 
18560. Ditto vol.1, p. 77. 

Seo ditlo vol. 1p. 178. 

5. Ifoeld by the majority of the court that,in order to 
maintain a suit for restraint of alienation some act of 
alienation either inchoato or completo must be stated 
as the ground of action; a suib to resbrain generudly 
the powor of alicnation will not lio; soving that under 
certain circumstances a Lindoo widow has undor ILin- 
doo law a right to alicnalo, a suit to declare that undor 
no circumstances could alicnation be valid, would be 
contrary to that law, and consequcnily not «stain. 
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able} moreover where no particular act of alienation 
either inchoate or completo is set forth, the plaint 
would discloso no logal injury warranting the bring- 
ing of the action. —C, 8. D. A. D. for 1856, p. 49.L. 

6. Tho consont of nophows to thesale by the 
unelo of his share of ancoslral proporty is requisite 
neithor according to the Wilaeshara, nor tojthe indoo 
Jaw as current in Mithila. ho consent of sons and 
grandsons is alone necessary to the sale, by the father, 
of ancestyal property. ‘Tho principle of the distinction, 
as stated in the Milaeshwra is thala son has an in- 
choate right in tho possessions of his father from the 
timo of his birth, whereas a nephew has no right at all 
in the ancestral property in the possession of his uncle 
wilil after the death of the lattcr—Dito for 1859, 
p 131d. 

4%, Under tho law of Mithila as woll as of the 
Mitacshara Lathor is only joint owner with his sons of 
ancesiral estate, and can only exorcise the power of 
alicnalion in the caso of a minor son existing at the 
timo, under circumstances of Iogal nocessily.—Dilto 
fov 1861, p. 212, 

Seo Seleol Roports yol. VI. p, 71, 

8. Tho sale of joint Jandedproporty situate in tho dis- 
triot of Mirzaporo set aside ag contrary to Tindoo Jaw, 
by which a parlucr cannot alicnato his own individual 
share of joint property without the assent of tho rest.— 
Select Reports vol. LV. p. 158 and vol. V. p. 163. 

9. By the Ilindoo law, a Gemindar having no issuo is 
capablo of alienating by deod ov will, a portion of his 
estate, which in default of lincal male issue, and intes- 
tacy, would vest in his wife, without her consont. 
—Mooro’s Indiun Appeals, vol fl. p. Ba. 

10. A. daughtor has no power to alienate by gift her 
ancestral property 1o the detriment ofthe other heirg 
of heatather,—Scloo§ Reports vol. LY. p. 330, 
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the conditions of the agvcomont he not infringed. The 
ruling in tho present caso distingnishabloy from, but 
veconcilable with that in the caso of Runject Sing and 
olhexs, verses Mussumut Ilurkomwar and others, in 
Page 8 yol. I of Solected Reports, North Western 
Proviness. A.S, 0. R. for 1862 p. 47. 

26, Son not competent to prefor a suit for possession 
of ancestral property, in his father’s lifotimo, by cancol- 
mont of asaloexccuted by tho father on tho ground 
ofits illogality.—Didlo for 1868 p. 519. 

27. Under the itacshara the son’s power to prevont. 
alienations by the father extonds to acts of wasto, and 
not. to alienations for the payment of joint family dobts 
and for the maintenance of tho family.—Oth Sept. 
1864, Sutherland’s Weckly Roportor vol. 1p. 96. 


ANCESTRAL PROPERTY, 


1. Under the ILindoo law in force in these Provinces, 

asuil may be brought by a son for the ptovention 
or annulment of an illegal alionation of ancestral pro- 
perty by his father, during the lattor’s lifetime, Told 
also that under the oxisting law and practioc, it is 
not impropor, when a suit is brought for the annul. 
ment of an illogal transfor, ané also fox possession. of 
such property, 10 deorce the former, and dismiss tho 
latter portion of tho claim tho precedents of the 28th 
November last, 21st Wobruary 1853 and 81st July 1862 
and othor similar precedents nolwithstanding,-22nd 
August 1864, Agra Luw Journal Vol. 1. p. 84. 


See also pago 206 of volume Ist of tho Sclect Agra 
Court Decisions dated 8th December 1851. 

Sco ditto page 286. Ldth July 1852. 

2. A distribution of ancestral property which has been 
acquiesced in by both parties, necd not be set aside 
though contrary to the ordinary rules of Tlindoo law.—~ 
d1th July 1854, §8.D. 8. D A. N. W. BP. Vol. IL 
p, 69. 
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5. Under the UWindoo law the sale of the rights and 
interests of a fuller in ancestral properly in paymont 
of a debt incurred for the benefit of the family 
extinguishos Lho contingent intoresis of his sons in this 
property aud gives to the auction purchasor a right 
to the possession of the entire property sold,—20th 
January 1857, Agra 8. A. 8. R. vol. LE. p. 469. 

4, Ancestral property isnot 10 be confined to such 
as tho fathor had derived from? his ancestors, but in- 
cluded paternal property, or such as had been acquired 
by the father by whatever title, and was possessed by 
him at the time of his deceasc.—Moore’s Indian Appeals 
yol, VIII p. 91. 


. TNITERTTANCE, 


1. Tho sister of a Tfindoo whose property 
has dovolved upon his widow, is not in a position to 
contost tho actions of the widow with regard to the 
properly sho has inhoxited, she not being included 
among the Bundhoos or cognates.—20th August 1864, 
—Agra Law Journal vol L. p. 15. 

2, According to the Jzitacshara law widow of the de- 
eased takes ihe precedenco to the brother in a divided 
dlindoo family—6th August 1862, Lay’s Iligh Court 
Roports No 2p. 119. 

3, Proporty aceruing loan individual by his own 
labor devolves wndor the Tfindoo law, where there 
is no son nor adopted son, upon the widow.—20th May 
1850. 8D. 8. DAL N, W. PB, vol Lp. 28. 

4. ho right of inhoritance to the estate of a decoased 
guroo, much less of a division of properly left by him, 
whether horeditary or self acquired, amongst his chelus, 
does nol oxist, but the right of succession depends 
upon the nomination mado by the deceased guroo, 
confirmed by tho mohunts of tho sect on the occasion 
of thoir assombling for the performance of their duty.— 
29th September 1852. Dildo vol 1 p, 309, 
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5. Tho right of suocossion to the property of 4 
gossuin being mohunl of atemple, is regulated by the 
rules applicable to the Swanyasees. ‘Cho marriage of 
such amohunt is not valid, and bis widow has no right 
to inherit.--22nd May 1854. 8. D. 5. D. A, N.W. P. vol 
IZ, p. 49. 

ot Though a femalo may be the disciple of a gossain, 
she cannot, under the UUindoo law, sucoced to hig 
property, the succession being conlincd to male 
pupils, Lands bestowed by a zemindar in perpetuity 
upon a gossain, escheat upon the death of the donee 
without legal heirs together with any buildings or 
graves standing thereon, to the ruling power and docs 
not revert to the donor.—31st July 1865. Dilto p, 285, 

4%, Tho illegitimate children of a deceased Brahmin, 
Cshetrya or Pyasa have no claim inhis ostale beyond 
maintonance.—2 ith Mobvuary 1857. Ditlo p. 401, 

8. An illegitimate son of a Oshelrya, ono of tho 
throe regenerate castes, by a Sudva woman, cannot 
by the Ifindoo law of inherilance, srececd to tho 
inheritance of his putative fathor; hut is onti(lod to 
maintenance owt of his deceased father’s estato. In 
the caso of tho Sudra classy, illegilimate children ave 
qualified {0 inheril.-—Moore’s Indian Appeals vol VL 
p. 18. (See Select Reports, vol TIL p. 182) 

). Onoadopled by tho Cridrima fovm, which is in use 
in Bohor, Virhoot, &o takes inhori(ance both in his 
own family and that of his adoptive fathor.—Selact 
Roporis. vol 1p. 15. Seo noto, 

10. According to tho law current in Behar, a widow 
is not entitled to her husbaud’s shave o1 joint property, 
but to maintenance only.——Ditto vol 1p, 16. Seo note. 

11. Tho more act of performing the finmoral viles of a 
deceased Ilindoo gives no tile to sniecession, without 
proof of right. Dito vol. Jd. p, 20, 

12. The proprietor of a ¢alook in Benares dicd, leaving 
three sons. The first son died leaving a sou, theplaintiff: 
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afterwards the second son diced. The grandson sued 
defendant, the third son, for a partition, and his 
shore, ‘There wore surviving, besides the partics, two 
widows of the second son, Adjndged, that tho plaintiff 
ani delondant ako half and half by inheritance; and 
that the widows reccive maintenance.—Select Reports 
vol Ep. 59. 

13, Sous by different mothers share equally. A dis- 
tribu(ion is made among thom per capita and not per 
stinpes, not according to the mothors, but with reference 
to the number of sons.—-Ditio vol LT. p. 116. 


J4, The brother's daughtor’s son, and the grandson of 
a daughter's son, cannot inherit, even though there 
should he 10 other heirs. Ditto vol TIL. p. 87. 


15, According to the law current in Benares, if the 
family be not joint, but divided, the property of the 
deceased would devolve on his’ daughter ; if joint and 
undivided, on his brothor’s son, who would shave alike. 
By the law ouvront in Bongal, it would dovolve on 
tho daughter, whether the family were united or sepa- 
yated,--~itéo vol LIT. p. 286. 

16, By the law current in the Wost, a widow does 
fot inhorit the property of hor husband when held in 
ov-parcenary, but only when held in severally, Tn the 
former case, she is only ontitled 10 maintenanco out 
of il,--Dillo yol TV. p, 880. 

17, 'Tho reversionary hoirs to the estato of a sonloss 
TLindoo (vacated by the widow’s death) to which she 
snocecded, aro tho hoirs who survived at her decease ; 
so that of the scveral kinsmen of equal degree who 
would have jointly succeeded, but for the widow, if 
any dic in the interim between the deaths of the hus- 
band and widow, their heirs aro oxeluded,— Ditto vol 
V. p. 282. 

18, An uncle and nephows were in a stale of general 
geverally, but held some ancestral property in commons 
Such ¢enure by the Hindoo law of the Weslerm Schools, 
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will not establish the right of the nephews to take 
their uncle’s estate before his wile and daughicr’s son, 
—Select Reports vol V. p. 840, 

19. In the cvent of joint succession by a Ifindod 
family to ancostral proporty, joint tenancy will be 
presumed until the contrary is proved. Dildo vol VIL, 
p. 26. 

q 20. A Iindoo woman of Behar, who had inherited tho 
entire estate of hor father, died, leaving a sister's son’s 
sons, and adaughter. Cleld that the former succeed, 
and that per capila, and not per stirpes.——Dilto vol VI, 

. BOL 

‘ 21. A party having beeome a byrageo (bt mixed in 
worldly affairs) was held not to have become nu ascetic 
to such an extent as {o exoludo his adopted’ son tron 
succecding to his property. —Oth Decombor 1852, C. §. 
D, A. Deens, p. 1080, + 

22, Under the Lindoo law though an insane cannot 
succood Lo the inherifance of property, & person who 
has once sucoceded to property is not to he dispossess- 
ed of it, if ho subsequently becomes insano.-—1 8th 
May 185-4.-- Ditéo p. 2 bh, 

23. Suil by a lindoo widow to recover from a second 
widow her half shavo of the deceased Nusband’s estate. 
Held {hat incontinence of plaintill is established, and 
Yo vight of succession which hy the Hindoo law she 
48 thoroby forfoited is not alfoeted by the provisions 
YW Aot XXT, of 1850, which vefor to the renunciation of 

he Uindoo religion and not {o a case of incontinence, 

Ditto for 1858 p. 1891, 

2l. By the dfituesharw lew, the stridkun properly 
of ® woman goes on hor death to hor husband and fail- 
ing him, to his nearest kinsman allicd by funoral 
oblations.—Ditto for 1860 p. 64/1. 

25. In cases of inheritance, in order to logaliso any 
gev iation from the strict letter of tho law, il is necossary 
that {he usage authorising such deviation should have 
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been. provalent dwing a long succossion of ancestors 
jn the faniily, when it becomes known by the name of 
Kuiachar, and has the proseriptive force of law.—Seloct 
Reports vol TT. p.116, 

96, On failure of undivided members, those who are 
divided may inherit.—M. 8. A. Deo. 1859 p. 35. 

27, Tf one who has been adopted dic without issue, the 
property of the adopter goes to his natural heirs.— 
Dillo p, 265. 

28, Tho pexson in{roduced into a family as a son ob- 
tained hy gift being cut, off from alliance, under tho 
Tlindu law, with his natural kindred, they fo.seit all 
claims to sneeeed {o his estate, which on his demise 
withowt issue reverts to the adoptive family—M. 8. A. 
Doe, 1958 p. 125. 

20), Exeapl in the caso of regalities and ccrlain ancient 
zomiudaries which vest in the, oldest son, to render an 
unequal distribution of anoccstval property amongst 
his sons by a father valid, the distribution must be 
effected during the lifetine of the father, with the 
consent of the sons and separate and independent 
possossion. of their shares must be at once assumed by 
the several shavers--M, 8. A. Doc. 1810 p. 127. 


‘30. Whon tivo sons of one common ancestor succecd 
to ancestral proporty and one of those sons die without 
male issue, the surviving son and not the deceased’s 
widow or daughter is entitled to the succession. 
1 Dee, M, 8. A. p. 4:85, 

81. The sons ofa man who divided his property 
during his lifetimo into three shares, ono for each of his 
sons, and one for himself, his wife and daughter, have 
no claim (o tho reserved share upon his death, the widow 
and daughtor surviving him.—2. Dildo 16, 

82. Tho illegitimate sons ofa husband succeed to the 
proporly of thoiv father io the total exclusion of Lhe 
legitimate sons of his brother who also was a bastard, 
aM. §, A. Deo. 1849. p. 50. 
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83. The illegitimate son ofa Sudra, who died leaving 
neither son, daughier, nor daughtor’s son, is entitled 
to take the heritago, but not if he belonged to ono of 
the superior class,—1 Dee. of M.S, A. 546. 

34, Under tho ILlindoo law,prostiluie daughters living 
with their prostitute mother, succeed to the mother’s 
property in preference to a marricd daughter living 
with her hushand.-—-30th July 1816. C. 8. 2D. A. Deos, 
5, 298. 

I 85. Theshare of amember of an undivided family 
dying without issue vests in lisebrother and not in his 
widow.—M. 8. A. Dee 1858 p, 126, 

36. A widow, whether childless ov not, stands next 
in the order of succession on the fhiluro of male issue, 
Whero Ahad two wives Band ©, and B predeceased 
A leaving three daughters, and C survived A and was 
childless. Held that Cesuceeeds to A’s property, in 
preforence fo the three daughtors—] M. IT, ©. Rep. 
223, 

87. A widow is not competent to claim a share of 
undivided ancestral property, nor can. she be considered 
asacopareener of the estate. Lf ancestral property 
of an undivided funily has descended to an adopted 
son, he becomes the owner of it, and on his death his 
widow succceds to if to the exelasion of the widow 
of his adoptive father-~1 Dee of M. S.A, p. 210. 

38, A.sislor asamong the heixs taking undor the 
ar law ig not rocognizod.—M. 8. A. Deo, 1859 

. 247, 

r 39. According to the lav in forco in the Madras 
Presidency, a sister’s son does nol inheril.—1 M. If, 
O. Rep. 85. 

40. Tho moment a party becomes afflicted with 
leprosy, he loses his natural right of inheritance and the 
disqualification descends to his heirs thus alllicted— 
M. 8. A. Deo 1857 p. 210. 

41. Tis only when leprosy assumes a virnlent and 
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agevavated type that il is regarded by Tindoo law 
as a disqualification entniling forfeiture of inhoritance. 
The rights of the party avo not affected when attacked by 
it in a mild and simplo form—M. 8. A. Dee, 1860 p.289. 

42, ‘The montal incapacity which disqualifies a Ilin- 
doo from inheriting on the ground of idiotey is not 
necessarily utter mental darknoss. A person of un- 
sound. mind, who has been so from birth, is in point 
of law an idiot. ho roasonof disqualifying a Hindoo 
jdiot is his unfitness for ordinary intorcourse,—-I. M. 
H. ©. Rep. 214 ‘ ¥ 

48. According to Ifindoo law, the widow of a 
party who had until his demise lived conjointly with 
a first coysin, and which widow subsequontly to her 
hushand’s demise had continued to live on with her 
husband's said first cousin until he domisod, and enjoy a 
comunity of goods wilh hin, asin hor husband’s life- 
time, was entitled to succeed 10 tho property acquired 
He tho said first cousin of her husband, in suporsession 
of a lineal descendant of the common ancestor, but be- 
longing to a branch of the family long dissevored {rom 
Ahat to which the first cousins belong.~—A. 8. D, A. 

bos, 1402, p. 806. 

4, Under the flindoo Inv, in conformity with 
the opinion of the Court’s Pundit, where ono of two 
brothers took under a willa joint and equal share in real 
property bequenthed by their father, oa third brother 
is enfilled io sneseod by inherifanee to half of the 
moioty possessed hy one of the brothers predeceasing 
him, his holding in severally notwilhsfanding.— Litto 
1868 p. 688, ; 

45. Where the plaintiff sued as daughter to suecced 
to tho properly of her deccasod fathor, to the exclusion 
of tho defendant, the childless widow of a son who pre- 

“deceased his father, and who wasin possession ofthe, 
propertyy held that, in conformity with the ITindoo 
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law of succession, as laid down by former precedents, 
the daughter wassolo heir to hor father, ay (o horedita. 
ry property, but was not entitled to properly acquired 
by the son who had femalo issue, and toa certain 
mouzah in regard Lo which the widow bad boon record. 
ed as proprictor during hor fnthor-in-law’s life—A. 8, 
Dz. A. Dees 1864 p. 171. 


46, A sister’s son, except in Bengal, is no hoir ae. 
cording to the Miteshara or the Mithila school—6th 
Septr 1864. Sutherland’s Weekly Reporter. vol Tp. 74, 


MAINTENANCE. 


1, <A-was liable to pay B, a widow, a monthly allow. 
ance for maintenance. A obtained a decree against B 
as heir of her husband, fora dobt of hor husband, 
Mold that he was not entitled to attach the mainte. 
nance under the decrec-—Marshall’s Calcutta Tigh 
Court Report vol 1p. 2. 

2. When the maintenance of a Ilindoo widow was 
not made by her docoased husband dependent on her 
living with his family,sho is omtilled to it notwilhstand. 
ding she leave tho houso of his family and go to that of 
her father —Didio vol 1 p, a 


3. Forfeiture of ancestral and other proporl y under 
Bengal Regulation XI of 1796 for acts committod 
by the sons of A does not affect the rights of A’s 
widow who was entitled to amaintenanee, oat of the 
whole estate that was ancoslial—Moove’s Indian 
Appeals, vol VI p. 246, 

4, Although the Courls in Tndia recognize tho 
power of a [indoo to make a will, yot {ho extent of the 
power of disposition by a testator is to be regulated by 
the Tindoo law and cannot interfere with tho widow's 
right to a proper maintonance,—Ditlo vol VIEL». 66, 
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5. The widow of a Ifindoo, who died before his father, 
is onlitled 40 food and vraiment only.—Select Reports 
yol TIL p. 88. See also A. 8. 0.8, R. for 1859 


6, A widow (Tfindoo) has no claim on her stop-grand- 
gon, or her slep-son’s widow for maintenance, whilo sho 
has a slep-son living, who alono is bound to maintain her, 
evon though tho others are in joint possession with him, 
of her husband’s estate.—Solect Reports vol TIL. p. 70. 

4, Whore the widow of a ILindoo is excluded by law 
from inheriting her husVand’s property, the Courts are 
authovized to fix the amount of maintenance receivable 
from her husband’s heirs, with veferonce to the circum- 
stanocs of the family.—Ditto vol ITI. p. 228. 


8, Allotmont of maintenance toa Windoo widow must, 
he proportionate to the retiuns of her husband's 
estato.~-Dilto vol 1V. p, 422. Seo also A. 8. C. BR. 
for 1862 p. 96, 

9. The more receipt for some timo by a Tindoo widow 
of a small money allowance of food and raiment, does 
nol bar her from sning fora maintenance, proportion- 
ato {0 tho returns of her hushand’s ostate.—81st August 
{960 OC, 8. D, A.D. p. 422, 

1.0. Under the [indoo law and published precedents of 
tho court, a widow is entitled 10 maintenanco from the 
hoiv of the family.—19th August 1852 Diléo p. 796, 

11. A Windoo widow docs not forfeit her claim to 
maintenance, unless she voluntarily leaves the house of 
hor father-in-law, Ditlo—dilto, 

32, A claim for maintenance in arrears is unsustain- 
able.—-M, 8. A. Decs. 1858 p. 286. . 

13. Maintennuco will not be awarded when the defon- 
dant’s property is inadequate to bear the charge.— Litto 
1857 p. 82. : 

I4, Mnintenance will not be awarded unless it be 
proved that tho parly is in possession of an income” 
upon which il may be charged.—Ditio 1859 p. 265, 
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1h, A. [Lindoo leaves adi his property to his sons, by 
will, and a partition is effected among thom according to 
tho terms of his will. ho Court will grant muainte- 
nance to his widow afler the partition, and direct cach 
of tho shavers to contvibute.—30th March 18 18.—Hulton 
vol. T. p. 180, 

16. A. brothew’s widow is only ontitled to — soparate 
maintenance out of ancostral proporty.--M. 8. A, 
Dees. 1859 pp. 272. 

17, A widow is entitled to demand an allowance in 
money for her separate maintenance——Dillo 1849 


lke 
. 18. The widow of a member of a joint family destitute 
of paternal property, is entilled to be supported by 
the parcencrs go long only as sho lives in their honse 
and under thoiv eare,——Ditlo p. b. 

10. Awidow afflicted with blindness is disqualified 
from inheriting her husband’s estate ; but his heir is 
bound to maintain herand clothe her during hor lifo 
ina respoctable mannor.—L Borrodaile 41. 

20. A. soparate maintonance will not he awarded where 
the party sued has morcly a floating and uncortain in 
come.—M. §, A. Dees, 1859. p. 272, 

21. A.mothor, notwithstanding that she hay quitted 
her son’s protection without adequate evuse, is entitled 
e look to him for an allowanco-~1 Deo. of M. 8, A, 
170, : 
22, A widow of a deceasod Windoo succocding to his 
property is bound to maintain, according {o her means, 
the widow of her adopted son who dicd first.—-18th 
July 1819. 2 Borrodaile 4 46. 

23, Tho support of a widow by hor parents is optional, 
Should they refuse, her hushand’s heirs aro hound to 
maintain hor oven though she had not arrived to ma. 
‘urily at the time of her husband’s death.—M. 8. A. 
Dees, 1858 p. 15d, 
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24. A TTindoo dying and leaving a widow and daughter 
by a former marriage, the widow takes the estate, but 
tho daughtor hasa claim on the estate for maintenance 
and vesidence daring her step-mother’s life—18th 
November 1811. Borrodaile 884. 

25. An illegitimato son of a Rajput or any of the 
threo suporior {rihos, hy a woman of tho Sudra or 
other inferior class, is entitled to maintenance only.—- 
Seleot Reports vol IIL. p. 182. 


26. A claim by a ILindoo widow for an allowance from 
hor husband’s family, is dismissed with reference to her 
own conduct, which, in the opinion of tlie Court, deprived 
hor of all claim to a maintenance from them,—Dilto 
vol VII. p. 144, 


PARTITION. 


1. Partition of a dwelling ‘house may bo claimed as 
of right by a Tlindoo.—Marshall’s Caleutta Tigh Court . 
Report vol T p. I, : 


2 As a general rule, any sharer in a joint 
property is entitled to claim a separation of his share 
in. course of law, but where the division would he ob- 
viously detrimental to the interests of the other sharers 
in the properly, the Courts would he justified in with- 
holding a doerce—S. D, S. D. ALN, W. P. vol TL 
p. 270, 

8. A dood of partition oxcented by an elder brother 
on his own part and on that of his minor brother 
and which aot was recdgnized by the latter, on attain. 
ing his majority, omnot be questioned by the Courts. 
— Ditto p. 368. , 

4, ‘To constitule a partition of a joint undivided — 
estate, within tho Ifindoo law, soasito give to each 
sharcholdor, a xight1o disposo of his own share of 
ancestral property, or of property acquired with joint 
fundg or by joint oxertion, different frou what he pos- 
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ing to cach the power of alicnaling her own. share, il 
was hold that such partition was-invalid by tho Hindoo 
law in consequenco of the incompetency of the partics, 
anda sale oxccuted by the mother on the strength 
of it was sct aside—Sclect Reports vol. IV. p. 837. 


19. he solo manager of the joint slook of a TLindoo 
family, supposing that joint stock to bo augmonted hy 
his sole exertions, is not ontitled toa double share of 
the amount of the augmentation for his troublo,x—Fulton 
vol. I. p. 165, 


20. Tho acquisition of a distirfet proporty by a member 
ofa joint family without the aid of tho joint?funds or of 
joint labor gives a soparate right and orcatos a sopa- 
rate estate.—Ditlo p. 166, 


21. Theunion with the joint fund of that which 
might otherwise have befh held in severally, gives it tho 
character of a joint and not of a soparato property. 
—Ditto. 


22. Ilcld, following the recorded opinion of tho Lin. 
doo law Officer, that a father who, after dividing hig 
property among the sons by o first marriage, rolaining a 
maintenanco for himsolf, aftorwards remavrios and ac 
quires frosh proporty, exccoding his formor proporty in 
value, is competent to iransfer the property ina VO» 
maining and acquired, to his second wife, provided 
that it is dono forthe bonofil of the issue hy the second 
mavriage,—Agya 8, C. 2.1862 pago. 71, 


28, Ono guilty of concealing any portion of the com- 
mon properly with tho view of defrauding his coheirs of 
their share therein, upon division forfoits his sharo, 
(Mitacshara [, [X, 4-19; J udgmont of Madras Sud- 
der Court in Special Appeal. 40 of 1858.) 


a4, A party suing for division, and dying while the 
suit is pending, is held to bo still undivided, Lis widow, 
“consequently, is not ontitled to demand his shar 


Qe 


L xxi ] 


(Jndemont of Madras Sudder Court in Regular Appeal 
86 of 186 1b.) 


PRESUMPTION. 


1. Tho prosumption of law is, that the whole of the 
property of an undivided ILindoo family is in copar- 
conary, Tho oxuslics on a momber of such family to 
provo that it was separatoly acquired.—Moore’s Indian 
Appeals vol LIT, p. 229, 


Seo also Agra 8. 0. BR. 1863 p, 228, 


2. In casos in which a Ifindoo widow having 
a minor son living, sells or mortgages from necessity 
any portion of tho real estate of her infant son which 
sho holds in trust for him, the burden of proof of such 
nocessily, i il be called in question by the minor alter 
yeaching his majority, as in all cascs in which special 
pleas ‘are pleaded, lies on the morigagee or pur- 
chaser.—O. 8. D. A. D, 1856 p. 980. 


8, In a ILindoo undivided family, the more fact that 
ono brothor’s name was used in documents relating to 
proporty, affords no presumption of his being sole 
propriotor ; especially whero he is the eldest brother, 
or is shown to be tho managing member of the family. 
—Mavshall’s Caleutta Tigh Court Reports yol 1 part 1, 
Seo Suthorland’s Weekly Reporlor vol I. p. 88. 26th Au- 
eust 1861, 

4. Tn case whore a Tlindoo family migrates from 
ono territory to anothor, if they preserve their anciont , 
voligious ceremonies, they also preserye the law of 
succession, Tho presumption is, until the contrary 
is proved, thal tho family so migrating have brought 
with thom, and retain, all their religious ceremonies 
and customs ; especially when. the family is shown to 
havo brought with it its own priests, who, and thoir 
descondants aflor them, continuc their ministrations 
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down to the period of contest,—Marshall’s Calcutta 
Ligh Cowl Reports vol. 1. part 2. 

&. [n conformily io the repeated rulings of Ler 
Majesty's Council and the late Sudder Court, the 
properties purchased in ono brothor’s namoin a joint 
Hindoo family are joint, and nol sell acquired and 
separate, and the ovus of vebulting such a presumption 
falls upon the party making the spocial ploa.—-Mav. 
shall’s Jligh Court Reports vol 1 part 2 p. 160. See 
also Select Agra Cowt Reports vol. TI. pp. 2t, 27 
and 70. , 

6. In conformity with the decisions of the lato 
Sudder Court, where proportics are admittedly not 
ancesti‘al, tho ordinary presumption of the joint 
interest does not ariso [vom the fact of the members 
of the family living in common salily.—Llay’s igh 
Court Report No, 485 p. 433, 

4%, Tho moro circumstance of messing togethor is in 
law no conclusive proof of coparcenery in properly, — 
Select Reports vol. 1 p. 35. 


8. When the presumption ofjoint property in a joint 
Mindoo family is rebutted by production of an exolu- 
sive and soparate title, the party against whom snch 
a title is producod is houndto show that the title is 
not really exclusive and_ soparate.-—12th  Septomber 
1864, Suthorland’s Weekly Reporter vol. Ip, 107. 

9. A reversionary contingent interest subject to the 
life ostate of a Llindoo widow may bo assigned. ‘The 
assignee of such an interest is entitled to vestrain the 
widow from committing waste hy taking possesssion 
of the estate upon giving sceurity to account for 
the usufruct during the widow’s lifelime~Marshall’s 
Caleutia High Court Roport vol. 1. p, 622. 
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WIDOW. 


1. A widow has a life interest only in her husband’s 
landed estate, and therefore any alionation of it by her 
is invalid and void.—1 Dee of M. 8. A. p. 458. 


2, A widow gannot alicnate immoveablo property, 
but with the consont of her heirs.—M, 8. A. Decs, 1856 
p: 14, 


3. A widow, allhough entitled to unreserved posses- 
sion of her deceased husBband’s moveable property and a 
life interest in his hereditary landed property, cannot 
alionate the laiter cithor by gift or sale except with the 
consent of the heirs or from want of means to perform 
hor husband’s funcral cercmonics.— Ditto 1849 p. 116. 

‘4, A. widow is competent to scll her deceased hus- 
band’s landed proporly when such alicnation is necossary 
to meot her husband’s funcral charges and debts and her 
own maintenance.—Dillo 1860 p, £5. 


5. A widow ina divided family has no power to ali- 
onate the immoveable property inhorited by her from her 
husband, oxcopta small portion thereof for religious 
purposes done, hut she has absolute authority over the 

“+ Forsonal or moveable property fo consume or dispose 
of if wt hor pleasure, — Dito 1850. p. 74. 
6. A widow cannot during her lifo constitute by doed 
+ any person othor than ihe Jegal heir suecessor.—1 Dec. 
of M. 5S, A. 453. 
7, Aloase granted by a childless ILindoo widow i8 
, valid and stands good for the life of the widow.—Mar- 
shall’s Calonita igh Court Reports vol 1 part 2. 

8, A Llindoo widow, entitled 10 a life estate only, 
evanted a pudaee of the Jands, (eld, first that this 
did not work a forfeiture entitling the reversioners to 
enter. Secondly (Steor J dissenting) that the rever- 
sionorg tvero not entitled to have the pulnee set aside, 
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92, Ina caso inwhich two hrothers Uindoos owned: 
a joint undivided estate, and one A. died, leaving a 
childless widow, while the second [8 survived for 0 yenrs, 
and then diced leaving similarly a childless widow ; atlov 
which the widow of A obtained a decrees in har favor, 
ona suit brought by her claiming half of the wholo 
joint undivided property; held in’ special appeal that 
under Uindoo Law, the plaintill widow's right became 
limited upon the dealh of her husband (o maintenance 
only, and no right to sharein tho properly as heir of 
her deceased husband could vevive upon the death of 
hor brother-in-law B, unless ib could be proved, which , 
it had nol beon, that B had voluntarily conceded to her 
stich right.—A. 8. 0. 2. L860 p. 720, 

28. [eld after consulting the Iindoo Law Ofticer 
that when the owner of a joint aneostea) propery died, 
leaving a brother ; adinor adopted son who was Its, 
brother’s son ; and a widow: and when on the adopted; 
son’s death the widow obtained possession of the pro. 
perly with the consent of the husband's brother, tho 
widow possesses tndor Iindoo Law no vighb to ugh 
enato the property during the lifo of bev huashand 
brother, The decision of the Lower Court maintains, 
‘In this respect, but modified in regard to that part of 
she deerco which went {o interfere with tho widow's 
present possession. — Litto J860 p. 861, 

24, Tho docision of tho Lower Court ruling that in 
a joint undivided personalty the widow of n deccasect 
joint sharer (tho parties being THindoos) being childloss, , 
was not ontitled to a share affirmed. ‘Pho decision of § 
the Lower Cowt whereby bad debis had been included | 
in the divisible assots, and othor items had been jin 
properly admitted, modified. A maintenance nso | 
assigned to the widow whoso right was bare, was denied, © 
-~Dillo 1800 p. 36h. | 

25. A ohildless widow in an undivided Mindoot 
family is not entilled, as of vight, to possession? 


ry 


Laxn] 


of her deovased hushand’s estate, although she may 
hold joiutly with the other coshavers, if she cannot 
yoalizo her maintenanco olhe:wise.—A. S. C. I. 1860 
p. LO. 

26. Decision of lower Court roversod as opposed 
to [indoo law, and tho decrctal order being at variance 
with tho claim advaneed. A merely ministerial ordor 
for record of names doos not constilute ajudicial decision 
by ascttloment officer. Lapse of time runs against, 
and not in favor, of a party out of possession, A 
ITindoo widow is inconipelent to alicnate joint ances. 
dral property, anda claim grounded on such an alleged 
itransfer is invalid, A. decision declaring a party entitled 
.to possession. of property which she pleaded to have 
‘transferred, is null.— Didéo 1860 p. 12. 

27, Suit to declare an alionation by a widow of her 
husband’s shavo invalid, on“the ground of common 
‘escent of plaintiff and the late husband of the 
‘widow, was dismissed on special appoal, the Judge hav- 
Ine found that no such common descent exists.—Ditto 
qb v. 661, 

#28. Whoro defondant resisted plaintifl’s claim to a 
dhavoin a joint wadivided esinte in special appeal on. 
wie ground of iho existence ofa gencral clause in the 
‘Mlministration papor allowing sharoholders to alionate, 
shold that the deceased sharer being a childless Ilindoo 
Avidow invapable to alienate tho share of her deceased 
‘husband under Uindoo Taw, the general proviso in the 
wadininistration paper was insulficiont lo set aside tho 
ALaw.~—Ditlo 1860 p. 658. 

* 99, Tfeld contrary (o an opinion delivered by the 
‘Windoo Low Officer of the Cot, that where the 
dnhoritanes of a deceased person was contested between. 
this widow, on the ono side, and the widow of a gon 
Helv had died during his father’s lifetime, on the 
thon; tho latler has, under [indoo law, uo right of 
ce ifthe inhevitanee bata right of suilablo main. 
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tenance only and right to any personal property of 
whioh hor husband had possession during his lite.--~ 
A. 8. O. BR. 1862 p. 240. 

30, A Ifindoo widow by hor unchastily and desur- 
tion of her hushand’s family, forfeils all claim. to main 
tonanco and {o participate in Che proaeeds of hor tile 
husband’s share of his patrimony and tho next of kin 
to hor husband are competout to oxeltda her from the 
enjoyment of the family property.—-Didéo  TKO2 p. HOU, 

81, Jeld in conformity with former precedents 
that a Iindoo widow is incompetent to ntlonnte pum 
manently real property, inhorited hy hor in sucoession 
to her husband, except for pious ant nocessary pom 
poses.——Didlo 1863 p. 70, 

Seo also ditto 1864 p, J8. 

82. A transfer of hor Tusband’s ancestral estate by 
a Iindoo widow setasido, [lold hab the purehiuser 
had not been recognized und accepted ay such by tho 
parties who sued for his qjoolion having signed an 
agreement togethor with him and others, on the subject 
ofa supplementary partition of thie waste and barren, 
Jands of tho village, their older brothor haying protested 
against his recognition whon tho original partition of 
the villago was nude, - Dido USHA p, Ga2. 

83. Ina suit in which tho qnostion raised was the 
validity ofa deod by a Hindoo widow, the song hoi 
alive; hold, that tho plea of necessity lor Che sale of 
the house to defray the funoral expenses of Uy decowod 
husband, raisod by the purchasor of Lhe house, Une fret 
of the necessily being Lound by the Lower Courts as 
avalid one, vulidily of sale deed by widow upheld 
accordingly. —-Ditlo 186) p. 217, 


84. A. conveyance by a TLindoo widow, without 
proof of necessity to justify om alionation of ancostral 
property, can only operate as a conveynnce of hor, life 
intorest. The purohase of a kismut sold for governtnont 


[ xxxi } 


pravenuo doos not destroy the pre-existing rights of the 
"holders of the tenure, Reversionors aro as much enti- 
tled 10 have a sale of their share in sucha kismut sot 
aside as a sale of any other property by the widow 
Ywithout nocessily.—28th August 1864. Sutherland’s 
Weekly Roportor vol Lp. 47. 

85. A ILindoo widow cannot be compelled without 
proof of wasto to give scourily for the value reccived by 
mor of lands belonging to her husband’s estate taken 
iby o Railway company.—19th Soptember 1864. Ditto 
1 Llp. 126, 5 
36. A revorsionary contingent interest subject to the 
life estato of a lfindoo widow may be assigned, The 
iassignec of such an interost is entitled to restrain the 
widow fvom committing waste by taking possession of 
the estate upon giving security to account for the 
lusufruct during the widow's lifetime.—Marshall’s Cals 
prtia igh Court Report vol 1 p, 622. 
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